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Errata 

Pg. 314- "Census of Manufacturers" should be "Census of Manufactures" 
Pg. 68, footnote 63 - Add "This increase was repealed in 1951 for the 

year 1951 because the Omnibus Tax Act made the rate permanent. 
Retention of the increase enacted by the 1950 special session would 
have had the effect of doubling the rate for the first nine months of 
1951. The net result is that 3/4 of the 10 per cent increase will be 
credited to the Omnibus Tax Clearance Fund instead of to the 
Hospital Fund. See Acts 52d Leg. , R. S. , 1951, ch. 402, sec. 2, 
p. 712." 

Pg. 99, 1. 11  -  Should read "It seems that the difference between annuity and 
life insurance policies is not as great as it might appear. '' 

Pg. 109, 1. 16  -  "levied" should be "added" 
Pg. 114, 1. 12  -  transpose "on death" and "of corporate stocks" to read 

"of corporate stocks on death" 
Pg. 140, 1. 29 - "(1.8 of $100, 000)" should be "(1/8 of $100, 000)" 
Pg. 146, 1. 37  -  "remot" should be "remote" 
Pg. 146, footnote 159  -  "rule" should be "ruled" 
Pg. 147, 1. 27 - Should read "children; however, as the inclusion of the gift 

to the uncle in computing the" 
Pg. 167, 1. 7 - "inuqiry" should be "inquiry" 
Pg. 191, 1. 35 - Insert "his" between "of" and "business" 
Pg. 217, 1. 27 - Substitute "discontinued" for "also adopted" 
Pg. 217 - Sentence beginning on line 28 should read "Thus, one-fourth of all 

revenues now go to the Available School Fund and three-fourths 
goes to the Omnibus Tax Clearance Fund." 

Pg. 236, 1. 12 - "Wichersham" should be "Wickersham" 
Pg. 239, 1. 15 - "reslae" should be "resale" 
Pg. 241, 1. 2  -  "marshall" should be "marshal'.' 
Pg. 242, footnote 55 - "Tex. Civ. App." should be "Tex. Crim. App." 
Pg. 294, 1. 9 - "$9 per gallon" should be "$9 per barrel" 
Pg. 295, 1. 19 - "most" should be "some" 

Pg. 298, 1. 18  -  insert "that the tax" between "fact" and "is" 
Pg. 303, 1. 42  -  "not" should be "now" 
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The duty of the Legislative Council is: 

"(a) To investigate departments, agencies and officers of the State 
and to study their functions and problems; 

(b) To make studies for the use of the legislative branch of the 
State Government; 

(c) To gather information for the use of the Legislature; 
(d) To make such other investigations, studies, and reports as may 

be deemed useful to the Legislative branch of the State Government; 
(e) To sit and perform its duties in the interim between sessions; 
(f) To report to the Legislature its recommendations from time to 

time and to accompany its reports with such drafts of legislation as 
it deems proper." 

The object of this staff research report is to assist the Legislative 
Council in carrying out this responsibility. Any recommendations 
concerning the subject of this research report that the Council may 
make will be transmitted to the 53d Legislature. 



TRANSMITTAL NOTE  

This research report is submitted to provide background informa-
tion and some general analyses of the assigned problem for the use of the 
Texas Legislative Council, its Study Committee on Taxation, and the Legis-
lature of the State of Texas. This is a Staff Research Report for which only 
the staff assumes responsibility. The Council staff stands ready to assist 
the Council, the Study Committee, and the Legislature in any additional work 
on this subject. 

The 52nd Legislature through H. C. R. 69 requested a study of the 
tax structure and a report to the 53rd Legislature. The Council at its first 
meeting directed its staff to proceed with such a study. Later, upon recom-
mendation of the study committee, it agreed that the survey of individual 
taxes, already begun by the preceding Council, should be completed as a 
basic step to any other approach or study of the tax structure as a whole. 

Two Staff Research Reports have preceded this report. They are 
A Survey of Taxation in Texas: Part I_- Comparative Tax Revenue Analysis  
-- Texas and Selected States; and A Survey of Taxation in Texas: Part II 
- Analysis of Individual Taxes. This report, Part IIA, Analysis of Individ-
ual Taxes Contined, continues the series, and there is another volume, 
Part IIB, to follow which will conclude the individual tax analysis. 

This report is the result of the combined efforts of the Council 
staff. Arthur J. Pehrkon, Senior Staff Research Associate, was largely 
responsible for planning and supervising the research here presented. Be-
fore the completion of the study, Major Pehrkon was called into the armed 
services and Millard H. Ruud, Assistant Executive Director, assisted in 
the completion of the study. Other participants on various taxes were: 
Joe Grady Moore Jr., William C. Foster, Thomas I. Dickson, Phillip B. 
Goode, and Clarence C. Meyer. All made substantial contributions and 
some were responsible for an individual tax research. 

A more detailed description of the methods and limitations of the 
material presented in this report is set out in the Introduction. Briefly, 

this report contains an examination of the history and workings of the more 
significant state taxes from the revenue point of view. No attempt is made 
to determine who bears the burden of the taxes examined, what other taxes 
are imposed upon the persons affected by the individual tax, or the fair-
ness of the tax rate. 
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In making this study, the staff consulted the laws of Texas and other 
states, the available technological and tax data, the reports of state agen-
cies, and a great deal of other literature on the subject. Officials and em-
ployees of various state agencies, especially tax collecting agencies, were 

consulted. 

The staff wishes to express its appreciation to the Comptroller of 

Public Accounts, the Texas Liquor Control Board, the Insurance Commis-
sion and their staffs and the various other state officials and employees 
consulted for their invaluable co-operation, information and help. This 
assistance greatly facilitated the preparation of this report. 

This survey has emphasized to the staff the importance of a 
thorough study of taxation and the fact that this is only a part of such a 
long-range study. It is hoped, however, that this survey may be of assist-
ance to the Legislative Council, its Study Committee on Taxation and the 

Legislature of the State of Texas. 
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INTRODUCTION 

Part IIA, Analysis of Individual Taxes, of the report on A Survey of 
Taxation in Texas has been prepared to present an analysis of some of 
the individual state taxes currently levied in Texas. 

As mentioned in the Transmittal Note, the Legislative Council 
directed its staff to collect as much information as possible which would 
be useful to the Legislature in the field of taxation. The staff employed 
the working assumption that it was expected to do more than merely de-
scribe the tax law and the mechanics of its administration. In conform-
ance with the procedure used in the other Staff Research Reports and ap-
proved by the Council, this report also describes the problems discovered 
or reported and the possible approaches to these problems which the staff 
found in its research and investigation. However, in view of the fact that 
this report involves a survey of the subject, these alternate approaches 
have not been fully investigated to determine their advantages and dis-
advantages and their validity and practicality. It was felt that if the Legis-
lature, the Council, or any member became interested in any of the ideas 
reported, that then the staff would be available to do any further work that 
might be desired. 

As a result of the limitations of time and those expressed in the 
instructions of the Council in the assignment of this topic, strict bound-
aries for the research carried out had to be established. No effort has 
been made to analyze the taxes from the viewpoint of the taxpayer. Analy- 
sis has been confined to the tax statutes, the records of and discussions with 
several tax administrators, and to printed and other written material 
available from library files and other sources. It is realized, of course, 
that a consideration of the viewpoints of interested taxpayer groups, and 
particularly of their knowledge of the trade and industry practices which 
bear on tax administration, would afford much valuable material. How-
ever, such consideration, even if it were done by sampling techniques, 

has been beyond the limits of time available for this survey. 

The focus of the survey has been on the individual tax, with only 
incidental and occasional consideration of the relationship of each tax to 
the entire tax structure and to the other taxes now being levied. Thus, 
each chapter of this report is devoted to an individual tax and may be 
considered as complete within itself, not necessarily requiring reading 
within the context of the remainder of the report. In this way, it was 
felt that the report could serve as a convenient reference for those inter-
ested in one or another but not all of the taxes discussed. 
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It is obvious that any conclusions that might be drawn from material 
using such an approach cannot be generalized, nor applied to an area broad-
er in scope than that under consideration. This point may be illustrated by 
an example. Note is made in the discussions of each tax whether it has a 
separate enforcement fund, or whether administrative costs are paid by the 
enforcement fund of another tax. The observation that a particular tax has 
its administrative costs paid by monies collected from another group of 
taxpayers may leave the impression that such practice is not preferred. 
No such evaluation is intended. Integration of enforcement funds may well 
be desired on the basis of consideration of all taxes or of groups of taxes. 
However, consideration of only one tax may indicate advantages of sep-
arate funds. On the other hand, the question could be raised whether or 
not it is good state tax policy to establish separate enforcement funds at 
all. Such apparent contradictions are not true conflicts of thought, but 
the result of different approaches to the same subject. The approach in 
this report has been narrow, confined to the particular individual tax 
under consideration. 

As mentioned earlier each chapter of the report is devoted to one 
tax. The organization of the material within each chapter is the same. In 
each chapter the initial section devotes itself to the historical and legal 
background of the tax. The purpose of this section is two-fold. One is to 
permit the reader a brief orientation in regard to the environment in which 
the tax functions and in which it has developed. The other, to permit the 
reader a knowledge of the statutory changes which have preceded the cur-
rent provisions of the law, and to indicate to a certain extent the effects on 
the current situation of earlier statutory provisions. 

Following the initial section of each chapter are sections dealing 
specifically with the administrative organization which handles the tax, as-
sessment methods and procedures, and collection and enforcement. The 
three sections discuss .  these phases of the administration of the present tax. 
Another section deals with the results of the operation of the tax from the 
point of view of revenues collected, comparability with similar taxes of 
other states, administrative costs, and the like. It is intended to afford the 
reader some basis for general comparisons which tend to be made between 

taxes, and to give some brief statistical data. It is realized, and it should 
be emphasized, that much of the comparative and statistical data available 
has only limited value for evaluative purposes of the taxes discussed. In 
fact, some of the data are not fully comparable. They are included pri-
marily to afford a starting point for anyone interested in further study of 
these aspects of each particular tax. 



Concluding the discussion of each tax is a section entitled "Summary 
and Problem Areas." In this are summarized those matters of policy or 
practice which appear to warrant consideration either because of the prob-
lems of tax administration or application which they occasion, or because 

other and different methods of dealing with them than those used in this 
state have been advocated or tried elsewhere. 

In this section are presented the ideas mentioned earlier which 
have been found during the research and which can be used as possible 

approaches to each of the problem areas. None of these alternative meth-
ods is intended as a recommendation or proposal, but rather to point out 
some of the directions of approach which might be used. It has been as-
sumed that an always-present possibility for the Legislature when con-

sidering these tax matters is the retention of the policy or method now 
being used. Therefore, no effort has been made to point out for each tax 
that continuance of the present plan is a possible method of dealing with 
the situation. This is intended to be obvious. 

By means of this organization of the material presented, the re-
port has endeavored to orient the reader, discuss the present adminis-
tration and its relation to the tax statute, point out some of the signifi-
cant areas about which questions of policy or practice may exist, and 
mention some of the alternative methods available for dealing with the 
problem areas. Such a method of presentation, of course, does cause 
some repetition but it facilitates reference to a particular kind of 
information. 

The enormity and complexity of the subject matter has made it 
necessary throughout this report to summarize, delete and attempt to 
simplify matters which are difficult so to handle. It is recognized that 
there may be oversimplification in parts, misleading brevity in others, 

and occasional omissions. Because of this, it must be emphasized that 
this report is not to be considered as exhaustive of the subject matter 
dealt with, but rather as an initial survey of some of the taxes in Texas 
for the primary purpose of affording the Legislature as much informa-
tion as possible to aid it in its work. 
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Chapter I 

RADIO, COSMETICS AND PLAYING CARDS TAX 

SECTION I - HISTORICAL AND LEGAL DEVELOPMENT 

The heterogeneous bundle known as the radio, cosmetics and playing 
cards tax appeared on the statutes of Texas in 1941. Affecting three commodi-
ties having no apparent relationship, the tax could properly be considered as 
three separate levies. In application, the tax deals with three distinct groups 
of taxpayers, each group presenting problems of administration unique to itself. 

However, the imposition of a tax on this oddly-assorted group of sub-
jects in 1941 was not as puzzling as it may seem at first glance. Each of the 
three commodities is generally considered a "luxury," and there has been a 
long-established American habit to place excise or sales taxes on such items. 
Also, the tax fits within a pattern of development that is quite apparent in 
Texas tax history. Loosely described at times as the "creeping sales tax" 
trend, this development pattern has followed a fairly definite form in recent 
legislation. Consistently avoiding a general sales tax, Texas has availed 
itself of revenues from a growing group of selective sales taxes. By design 
or accident, the selection of taxed commodities has been generally restricted 
to those whose sales history across the nation has demonstrated considerable 
tax revenue potential, for example, cigarettes and automobiles. Too, the 
selection has generally been those commodities which have been the subjects 
of taxation in other states for some years. 

By these criteria, imposition of the 1941 tax on the sale of radios and 
cosmetics cannot be considered surprising. The backgrounds of the industries 
involved provide an understanding not gained from examination of the tax law 
alone. 

Rapid Growth of Radio Industry 

From 1920, when the first radio broadcasting station in the United 
States was established, this industry mushroomed. Stations sprang up across 
the country, national networks were established, and a radio receiving set be-
came a necessity in almost every American home. The popular interest 
evinced in the Pittsburgh, Pennsylvania, area as a result of the pioneer broad-
casting efforts of station KDKA in the early 1920's made evident the possibili-
ties for profit from the manufacture and sale of receiving equipment. These 
possibilities were quickly exploited, with a resultant boom in radio sales 
dur-ing the 1920's. By 1930, radio sets were significant items in the merchan-
dising business of the country. In that year, more than 3,800,000 sets with 
a retail Value of around $300 million were produced.

1 

'The. World Almanac, 1951, p. 526. 



Sales rose, although irregularly, even through the depression years„ 
By 1941, the last year of full production before World War II, some 13 million 
sets with a retail value of about $460 million came off the production lines. 
During the war, the making of radio receiving sets for civilian buyers was 
discontinued, but radio, like many other products, had an immediate post-war 
boom, reaching a top production of 1.7 million sets at a retail value of $700 
million in 194'7. Production has dropped off since, and it is estimated that it 
will become reasonably stabilized at about six million home sets annually for 
the next few years. This, in terms of receivers produced, is about the 1935 
level, but it should represent a substantially higher sale price. 2  

In this environment of booming sales and steadily increasing produc-
tion, it was natural that the new industry should be looked upon as a favorable 
source of tax revenue. And, since the development of the industry coincided 
with the era of general sales tax adoption, the steadily increasing sales of 
radio sets were added to the other sources of such revenue. 

Beginning in the 1920's, a few states began to adopt general sales taxes. 
During the early 1930's, this type of tax spread like wildfire across the 

3 
country--14 states adopted a general sales-tax in 1.933 alone, and nine in 1935.4 
The federal government in 1932 enacted an excise tax on radio manufacturers. 
In 1935, Alabama levied a tax on stores selling radio sets. °  By 1941, there 
was a long experience background in many states concerning radio sets as a 
source of tax revenue. 

It was not strange, in view of this background, that when the Texas 
Legislature looked to the selective sales tax as an additional source of revenue 
in 1941, radio sets were chosen as an item for taxation. 

An Industry Built on Beauty 

The background of the cosmetics industry also reveals a development 
which provides a clearer understanding of the Texas action of 1941 than is ap-
parent from simply reading the law. Although cosmetics have been used by 
both men and women for many centuries, the cosmetics business in the United 
States prior to World War I probably never went above $24 million a year in 
value of product. 6 

2Arthur W. Kramer, "Broadcasting, " Encyclopaedia Britannica, Vol. IV, 
1950 ed.; The World Almanac, 1951, p. 526; Radio-Television-Motion Pic- 
tures (Merrill Lynch, Pierce, Fenner, & Beane, '1951T. 

3State And Local Taxes in California: A Comparative Analysis, Part III, 
Senate Interim Committee on State and Local Taxation, April, 1951, p. 12. 

447 Stat. 263 (1932). 

5General Acts of Alabama, 1935, p. 488, No. 194, H. 324, ch. I, sec. 348 
schedule 117. 

6Henry Tetlow, "Cosmetics," Encyclopaedia Britannica, Vol. VI, 1951 ed. 
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But with the close of World War I, a new era was born for the 
cosmetics industry. By 1919, production at the factory was valued at more 
than $80 million annually. Twelve years later, that figure had almost 
doubled. 7  

The industry fell off during the depression, but by 1939 it was again 
approaching its 1931 figure. 8  Unlike many others, cosmetics manufacturers 
continued quantity production during tie war years. With the termination of 
hostilities, the post-war business boom accelerated cosmetics manufacture 
and sales. In 1947, cosmetics production, at factory prices, was valued at 
$425 million. 9  This, it can be recalled, compares with the $20-odd million 
of product value which characterized the industry just three decades earlier. 

As in the case of radios, the rapidly expanding cosmetics industry 
quite early found itself being considered as a tax revenue source. During the 
1930's, both Maryland and Ohio levied a ten per cent tax on retail cosmetic 
sales. 10  The rapid spread of general sales levies invariably included 
cosmetics among the taxable commodities. In 1941, the United States adopted 
a retail sales tax on cosmetics. 11  

Thus, as in the case of radios, when Texas considered adding another 
selective sales tax to its statutes in 1941, it is not difficult to see why 
cosmetics were chosen. An industry with a remarkable history of growth, 
with promise of continuing development, and demonstratedly a lucrative source 
of sales tax revenues, it was a logical selection. And, as with radios, 
cosmetics connoted in the public mind something of a luxury. Thus both of 
these sales taxes could be held to be, at least in part, luxury taxes. 

From China to Canasta 

However, the third portion of the tax bundle added to the Texas statutes 
in 1941 does not fall into the same pattern as the other two. The manufacture 
and sale of playing cards has never been considered a truly big business nor has 
it shown during any period of its development a rapid expansion such as that 
which characterized radio manufacture and cosmetics. History indicates that 

7
Bureau of the Census, Census of Manufacturers, 1939. 

8
Ibid. , 1947. 

9 Ibid. 

10
Tax Systems, 1934-1940; Commerce Clearing House, 1950 State Tax Guide. 

U. So C. , 1946 ed. , tit. 26, sec. 2402. 
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playing cards were used in China before the 12th Century and were introduced 
into Europe around the 13th Century. In Europe, the making of playing cards 
became a respected and profitable art, and from there, the use of them spread 
throughout the civilized world. 

12 
 Probably in view of the small size of the 

industry, it was not picked up by the Bureau of the Census, Census of 
Manufacturers, until 1947, in which year it was reported to have a production 
value, at factory prices, of over $15.5 million. 13 From federal revenue 
figures during the last 20 years, the industry would appear to be steadily but 
slowly expanding. 	As in the case of cosmetics, manufacturers maintained 
production during the war years. 

As a large revenue-raiser, or potentially large revenue-raiser, 
playing cards have never qualified. Nevertheless, two parallels with radio 
and cosmetics manufacture are evident. One is that a tax on cards would be 
considered by many people as a tax on a luxury; another is that playing cards, 
because of one motivation or another, have a considerable background of 
taxation in a number of jurisdictions. There is also, in the case of playing 
cards, a mild moral issue involved. Thus a tax on them may be considered 
by some as a deterrent to gambling. 

The Republic of Texas taxed playing cards for about two years, from 
January 16, 1840, to February 5, 1842. The law imposed a tax at this rate: 
"On every pack of playing cards sold, given away, or otherwise disposed of, 
three dollars;. . " 15  The State of Texas did not single them out for taxation 
until 1941. 

General retail sales taxes, enacted largely during the 1930's, have 
usually included playing cards among the items taxed. Additionally, two states, 
South Carolina and Alabama, place stamp taxes on the sale of playing cards. 
In South Carolina, the tax is five cents on each 50 cents, or fractional part 
thereof, of the retail selling price. This tax dates back to 1928.

16  The 
Alabama levy on playing cards is one cent on each five cents, or fractional 
part thereof, of the retail selling price. It was adopted in 1935 when the State 
of Alabama, in need of money, passed a so-called license tax on the sales 
activities of a wide variety of businesses. 

17 
Both states also have a general 

sales tax, South Carolina's being three per cent, and Alabama's two. 

12
Catherine P. Hargrave, A History of Playing Cards, (1930). 

13
Bureau of the Census, Census of Manufacturers, 1947. 

14
Tax Systems, 1934-1941; Annual Report of the Commissioner of Internal 
Revenue, 1941-1950. 

15 Gammel, Laws of Texas, vol. II, p. 190. 

16South Carolina Laws, 1928, p. 1099. 

17Alabama Laws, 1935, p. 485. 
18CCH State Tax Guide, 1950. 
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The 1941 Tax Law 

Enacted as part of the 1941 Omnibus Tax Law, the three-way radio, 
cosmetics, and playing cards tax was described as a luxury excise levy. 19 

 As finally passed, the act provided for a two-per-cent levy on gross receipts 
from the retail sale of new radios and new cosmetics and a flat rate levy of 
five cents per pack or deck on playing cards. Before passage of the tax bill, 
the Legislature had considered using a stamp tax for both cosmetics and 
playing cards, but the stamp provisions were not enacted. 20  The 
Comptroller was given the duty of collecting the tax and the necessary 
authority . Penalties were provided for failure to pay the tax or to make the 
required reports as well as for filing false reports and refusal to make 
reports upon notice by the Comptroller. A special enforcement fund of two 
per cent of the amount collected was provided. 21 

 The act became effective 
May 1, 1941. 

The tax act had failed to define the terms "new, " "cosmetics, " and 
"playing cards". Accordingly, the same Legislature later added a section to 
the bill in which these deficiencies 

22 
 were remedied. This addition to the act 

became effective on May 31, 1941. 

As with all new taxes, application of the levies on the sales of radios, 
cosmetics, and playing cards brought a series of interpretations of the law. 
The development of the policy underlying application of this tax fell to the 
administrators and the Attorney General to a greater degree than in many other 
Texas taxes. 

Among the policy determinations made, one of the first came about 
because of ambiguity in the meaning of gross receipts provided by the original 
law. In 1942, the Attorney General ruled that gross receipts should be 
interpreted to include the two-per-cent tax added to the regular price by the 
retailer -- if he indeed did add the tax to the sales price instead of absorbing 
it. 23  The difficulties of computation arising from this resulted in a legislative 
change of policy several years later. The 1950 amendment to the law, which 
added an additional ten per cent to the basic tax for a temporary period 
(March 1, 1950, to September 1, 1951), also redefined gross receipts. The 

1 9Acts 47th Leg., R, S. 1941, ch. 184, Art. X, sec. 1. 

20Bills, 1941, 47th Leg., R, S. , H. B. 1068. 

21Acts, 47th Leg., R. S. 1941, ch. 184, Art. X, secs. 2-7. 

22Ibid. , ch. 394. 

230p. Tex. Atty. Gen. No. 0-4403 (March 14, 1942). 
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1950 act stated that such receipts would not "include the amount of tax. . . 
which the seller. . . receives above the regular price. . . " 24  Accordingly, 
the effect of the 1950 act was to allow the seller to pass the entire tax on to 
the consumer by adding it to the regular price. 

No mention was made in the original law of installed radios sold with 
automobiles. By another opinion of the Attorney General, such sales were 
excluded from the purview of the radio sales tax provisions and were held to 
be subject only to the provisions of the motor vehicle sales tax (another sec-
tion of the 1941 Omnibus Tax Law). 25  Thus, by interpretation, radios at-
tached to automobiles at the time of sale were taxable at a lower rate than 
radios not so attached. 26  This has led to considerable controversy as a result 
of alleged evasions of the motor vehicle sales tax law. 

Modern Magic -- Television 

After World War II occurred another of the amazing series of industri-
al accomplishments which have characterized the American scene in the last 
half-century and particularly the last 25 years. This time it was television. 
Virtually unknown before 1945, except as a matter of occasional comment in 
newspapers and magazines, the television industry has risen phenomenally. 

Experimentation with the sending of pictures on the airways had been 
going on before the last great war, but the process did not gain commercial . 
status until afterward. Industry capitalized on the experience gained and the 
research done on a military project during war years. Probably no other new-
born industry has ever traveled so far so fast. The rapidity of its development 
can be seen in the following table of TV receiving set production: 

Total Production and Retail Value of Television 
Receiving Sets, 1947-1950 

Year Television Sets Produced Retail Value 

1947 210,000 $ 	90,000,000 
1948 L050,000 3 60,000,000 
1949 3,000,000 900, 000,0DD 
1950 6,500,000 $ 2 , 000,000,000 

SOURCE: The World Almanac, 1951, p. 526. 

24Acts 51st Leg. , C. S. 1950, ch. 2. 

25 0p. Tex. Atty. Gen. No. 0-3519 (May 25, 1941). 
26See Texas Legislative Council, A Survey of Taxation in Texas -- Part II: 
Analysis of Individual Taxes, p. 69. 
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Although Texas has not shared in effects of the television boom to 
the same extent as Eastern and Midwestern areas because it is not yet 
connected with a national television system, it has nevertheless witnessed 
an amazing growth of the industry within the state. Accompanying this 
has been a large sale of television receiving sets. 

In Texas there are presently six television sending stations in oper-
ation, which are located in Dallas, Fort Worth, Houston, and San Antonio. 
The national systems as of September, 1951, extend from coast to coast. 
They were formerly bounded on the west by Minneapolis, Omaha, Kansas 
City, Memphis and Birmingham. 27  When Texas is brought into a national 
chain, the television industry promises to undergo a sizable boom. 

Unexpected as this sudden spread of television was to most people, 
the radio, cosmetics, and playing cards tax was quickly adjusted to the 
new situation by administrative ruling. After discussions with the Attorney 
General, the Comptroller issued a departmental regulation in 1948 which 
brought television sets within the scope of the tax law. 	This received 
legislative approval in 1951 when a revision of the tax law enumerated new 

29 
television sets as subjects of the tax. 

The 1951 change also made permanent at approximately the same lev-
els the increased rates voted temporarily in 1950 and the procedural policy 
of considering gross receipts as not including the amount of tax paid by the 
consumer. Thus the rates in 1951 were 2.2 per cent of the gross receipts 
on sales of radios and cosmetics and six cents per pack of cards. 

In a ten-year period, this group of luxury excise taxes or selective 
sales taxes has apparently become an accepted part of the Texas tax 

struc-ture. Yielding in 1950 almost one million dollars in revenue, taxes on the 
three items do not constitute a very large proportion of the total income of 
the state, but they do present interesting and significant potentialities. 

From the taxation point of view, there are at least two important con-
siderations concerning operation of the radio and television industries. The 
first is the possible influence of the spread of television on radio, and the 
second is the effect of war or preparedness activities on the civilian pro-
duction of radio and television sets. It is generally conceded that develop-
ment of television will have a damaging effect on radio listening. However, 
the wide sale of television sets would offset a reduction in radio sales and 

27Texas Almanac, 1949-50, pp. 312-314; Radio-Television-Motion Pictures 
(Merrill Lynch, Pierce, Fenner, and Beane, 1950). 

2 8Letter of the Comptroller dated October 19, 1948, noted in Commerce 
Clearing House, State Tax Reporter (Texas) 32-205 (New Matters). 

29Senate Journal (Supplement) June 6, 1951, 52nd Leg. H. B. 285, sec.10. 
30Ibid. 
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could very well boost the tax yield from sale of receiving instruments. Since 
the great bulk of television sales are made to people in the lower income 

groups rather than, as some have surmised, to the wealthy, there is a wide 
area for sales expansion. There is no agreement on the saturation point for 

television, but it may well be over 75 per cent of the families in television 
areas. 

The effect of war or extended military preparation on the production of 
radio and television sets for retail sale has to be taken into account. Both 

industries are vital to war production, and the materials they use are needed 
for national defense when the nation goes on a war-time status. Full-scale 
war would mean a drastic cut in tax income derived from retail sales of radio 
or television sets. Peacetime military preparations, depending on how ex-
tensive they are and how rapidly the power to produce is growing, could also 
reduce production for civilian use and consequently reduce tax income. 

A Look Ahead 

For the future, the levy on radio and television sales can perhaps look 
ahead to generally increasing revenues. A gradual shift of revenue sources 
from radio to television can probably be anticipated, but most merchandising 
sources indicate that the saturation point for radio receiving sets has not been 
reached. However, the FCC's slow-down in licensing new TV stations to un-
ravel the interference problem and to settle issues regarding color TV may 
temporarily retard sales expansion. Current FCC plans anticipate about 
1,500 or 1, 600 TV stations in the U. S. within five years and as many as 
2, 500 in ten years. 

Under war conditions or in the event of a large-scale preparedness pro-
gram, it is unlikely that this tax can be counted on to contribute much to the 
income of the state. Not only would the industry be absorbed in large part for 
military purposes, but credit regulations would probably limit sales. 

In rather sharp contrast is the levy on cosmetics. An industry whose 
rapid and substantial development and growth show little indication of slow-
ing down, it has demonstrated its capacity to maintain production and sales at 
a high level during war periods. Past experience with the cosmetics tax indi-
cates that it can perhaps be counted on to provide a steady and growing, though 
relatively small, income to the state in future years. 

As to the tax on playing cards, unless a popular fad gives unusual impe-
tus to card sales in the future, there is considerable doubt whether tax reve-
nues any greater than those of 1950 can be expected. The canasta fad ap-
parently aided recent collections. Except for that, the revenue pattern of 
the card levy strongly indicates that it will have a slow increase hardly great-
er than the rate of population growth. 

31 Lawrence P. Lassing, "The Electronic Era, " Fortune,  July, 1951, pp 79-
82; Austin Statesman, July 19, 1951, p. B-2. 
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SECTION 2 - ORGANIZATIONAL FORM 

The radio, cosmetics, and playing cards tax, called- by the law creat- 
ing it a "luxury excise tax, " is, in effect, a special or selective sales tax. For 
radios and cosmetics, the tax is based on gross receipts from the retail sale of 
these items; it is a definite per cent thereof. Playing cards, on the other hand, 
are taxed at a flat rate per pack or deck. 

Legal Provisions 

The law places responsibility for administration of the tax on the Comp-
troller and gives him authority to "create such rules and regulations and require 
such reports" as he may consider necessary for efficient collection. 32  The only 
other official mentioned by the act is the Attorney General, and he is concerned 
only with the collection of delinquent taxes when court action is taken. 

The act does not spell out the administrative organization or procedure to 
be used in its execution. Thus, the Comptroller, to whom the duty of collecting 
the tax is given, has considerable freedom in setting up the machinery through 
which the law operates. This is somewhat different from other tax laws, which 
prescribe in detail the duties to be performed and the agencies to perform them. 

Actual Administration 

The execution of the radio, cosmetics, and playing cards tax is, with-
in the Comptroller's department, a function of two divisions. The Store 
Tax Division is charged with prime responsibility for its collection. However, 
this division has only a departmental administrative force and must rely for 
field work on the Cigarette Tax Division. In effect, one division handles the 
collection of the tax, the other most of the enforcement functions. 

Even with this division of functions, the organizational form of the tax 
administration is relatively simple. It has the merit of utilizing existing 
facilities--i, e. , a field force already trained and organized, operating in the 
same areas, and inspecting many of the retail outlets necessary to be con-
tacted for the radio, cosmetics, and playing cards tax. 

The arrangement is similar to that for the administration of the 
chain store tax. In practice, it suffers from one fundamental difficulty 
--divided control of administration. Although the head of the Store Tax Divi-
sion is primarily responsible for the administration of the tax, he has to 
depend largely upon a field force not subject to his jurisdiction for enforce-
ment of the law. Such an arrangement in and of itself, of course, cannot be 
criticized. Manifestly, separate field forces for every tax would not be 
feasible nor desirable. However, such an arrangement is fraught with diffi-
culties. Even the most cordial and full co-operation between the two di-
visions involved does not permit a clear-cut delineation of responsibility and 
authority. It would be only natural to expect that the field agency would tend 
to concern itself primarily with the taxes for which it is directly responsible 
and to sandwich in the work involved with the radio, cosmetics, and playing 

32Acts 47th Leg., R.S. 1941, ch. 184, Art. X, sec. 2. 
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cards tax as time and available personnel permitted. Moreover, it is 
evident that co-ordination between the two divisions has been less than 

perfect. The Store Tax Division has been dealing directly with field 
personnel without any attempted co-ordination between the work assign-
ments from the Austin offices of the two divisions. Accordingly, common 
policies have not always been followed, and field itineraries have at times 
had to be repeated unnecessarily. 

Administrators of the two divisions have recognized this problem. 
Plans to better co-ordinate the activities of the two agencies are at pres-
ent being considered. By September 1, 1951, all field work assignments 
were to have been channeled through the head of the Cigarette Tax Di-
vision. Such an arrangement should result in better control of field oper-
ations, making it possible to utilize personnel more fully and to better 
plan enforcement programs. It will only partially achieve centralization 
of enforcement policy, however, and will still require that division heads 
co-ordinate their plans closely and reach policy decisions together. 

At present, the fact that the central offices of the two divisions lack 
knowledge of the actual workload in the field and of the time required for 
the processing of radio, cosmetics, and playing cards tax claims in the 
field precludes any thorough co-ordination. 

In view of the existing situation in the Austin offices, whatever poli-
cy is being made with reference to field enforcement and collection must 
come from the districts. Central control over field activities is not in evi-
dence. Under such conditions, it is difficult to develop uniform policies 
and practices in accordance with requirements of the over-all tax situation. 
The fact that field enforcement of the radio-cosmetics-cards tax is de-
pendent more upon the field schedules set up to fulfill other work demands 
than upon the delinquency situation of the radio-cosmetics-cards tax is 
indicated by a survey of 1950 field activity in relation to this tax. Planned 
follow-up of delinquency in regard to the radio and cosmetics tax is not 
evident, although many regular field collections are made, evidently in 
conjunction with contacts made for enforcing other taxes. In this regard, 
it is interesting to note that the State Auditor in 1945 recommended that 
the Store Tax Division and the Cigarette Tax Division be combined. 33 

33Audit Report of State Comptroller of Public Accounts, State Auditor, 
August 31, 1945, p. 63. 
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SECTION 3 - ASSESSMENT METHODS AND PROCEDURES 

The radio, cosmetics, and playing cards tax depends on a self-
assessment procedure. Retailers of these articles are required to make 
quarterly reports to the Comptroller in which they state gross receipts 
from the sale of new radios and cosmetics and the number of decks of play- 
ing cards they have sold. On these report forms, the taxpayer computes his 
own tax, and payment is submitted along with the report. 

The current rates, as a result of the 1951 changes in the law, are 2.2 
per cent on gross receipts from the retail sale of radios and cosmetics, and 
six cents per deck of playing cards. 

Definitions of what is meant by the terms "cosmetics" and "playing 
cards" are written into the tax statute to clarify the classifications intended to 
be taxed. Radios, however, are not defined. In the case of cosmetics. the 
1941 revised act reads as follows: 

The term "cosmetics" as used in this Article means: 
rouge (liquid, semi-solid, or solid), lipstick 
(liquid, semi-solid or solid), face powder, face 
creams (including cleansing, foundation, vanishing 
massage or any other similar cream to be used on 
the skin), lotions (hand, face and skin, including 
astringents), nail polish (all kinds) and manicuring 
preparations. eyelash preparations, eyebrow pencils, 
eye shadowing preparations, hair oil, hair tonic and 
other hair preparations; but such shall not include soap 
(liquid, semi-solid or solid) nor any prescription pre-
scribed for a particular individual by a physician 
regularly licensed and practicing in the State of Texas 
when such prescription is filed with and filled by a 
pharmacist. 34  

Since it is obvious that the term "cosmetics" presents a rather siza-
ble problem of definition, the Legislature resorted to the method of enumer-
ation. 

In defining playing cards, the Legislature went almost to the physical 
limits of exactitude. As a result, there has apparently been no need for 
interpretations of this definition. The amended act of 1941 defines "playing 

34Acts 47th Leg. , R. S. 1941, ch. 394. 
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cards" in the following manner: 

The term "playing cards" is defined to be a deck or 
pack containing at least fifty-two (52) cards of four 
(4) suits, commonly known as spades, hearts, 

diamonds, and clubs, and each such suit containing 
an ace, king, queen, jack, ten, nine, eight, seven, 
six, five, four, three, and deuce, such deck some-
times including a fifty-third or extra card, commonly 
known as the joker. 5  

Quite apparently, pinochle decks and cards with other than the con-
ventional design, such as those used for Rook, Old Maid, and the like, are not 
within the purview of the levy. 

Interpretations Required Early 

As mentioned in Section 1, problems of definition arose immediately 
after the 1941 enactment of this statute. In the years following, most of the 
problems have been solved through the media of Attorney General's opinions and 
administrative rulings. As a consequence, these now make up a considerable 
body of regulations which supplement the statute and have, in practice, the same 
effect as the law. Court interpretations of the law and legislative revision have 
here played a very minor role in developing the policy of this law, although they 

have been important in other tax statutes. 

The classifications on which the tax is applied read simply in the statute. 
However, soon after enactment of the tax it was apparent that the radio, cos-
metics, and playing cards tax in operation was faced with some real problems as 
to what was to be taxed and what was not to be. 

One of the first of these problems arose in regard to determination of 
which sales of radios, cosmetics, and playing cards were subject to the tax. It 
will be recalled that the taxes were specifically levied on "new" radios and cos- 
metics, although the adjective was not used in regard to playing cards. Thus, 
presumably, a retail sale of old or used playing cards would be taxable. 

The 47th Legislature did not at first define the word "new", but the same 
Legislature later amended the act to provide this and other definitions. Section 
la states: 

35
Ibid. 
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The term "new" as used in this Article in connection 
with the terms "radios" and "cosmetics" shall mean 

those cosmetics or radios not theretofore sold at 
retail to the consumer. 36  

The Attorney General, in a ruling specifically dealing with cosmetics, 
declared that the distinction to be made is that between new on the one hand and 
used or second-hand on the other. 37  Whereas this is what one normally expects 

when speaking of new articles, the Attorney General's ruling is not superfluous. 
This exact problem could come up in connection with the resale of items by 
beauty shops after the tax has already been paid by the wholesaler. Under the 
Attorney General's interpretation, such a resale would still be retail sale of a 
new product and therefore taxable. 

Exemptions .  

In addition, several other questions arose. One was the problem of 
radios sold with automobiles. A motor vehicle sales tax law was passed by the 
Legislature at the same time (1941) as the radio, cosmetics and playing cards 
tax law. Administered by the Ad Valorem Division of the Comptroller's office, 

the motor vehicle sales tax is collected through county tax assessor-collectors. 
Since a substantial number of radios are sold installed in cars, the adminis-
trative difficulties of co-ordinating activities of three divisions became quickly 
apparent when the two tax laws were put into operation. The problem was 	

38 
 settled by an opinion of the Attorney General soon after passage of the tax law. 

He ruled that a car radio, if attached to the vehicle at the time of sale, is 
exempt from the radio tax, but its value must be considered as part of the sales 

price under the motor vehicle sales tax. 39  In effect, this ruling simplified the 

administrative process but created serious doubts in the minds of many ad- 
ministrators as to whether tax coverage was complete in regard to radios. Since 
the affidavit forms used for the motor vehicle sales tax do not require that cost 
of radios be shown separately, there is no way at present to determine whether 
full tax coverage of car radios is being effected. Additionally, the opinion 
exempting car radios from the radio tax reduced the tax on such radios, since 
the motor vehicle sales levy is substantially lower than that specified by the 

radio, cosmetics, and playing cards tax. 40 

36 Ibid. 

370p. Tex. Atty. Gen. No. 0-3496 (May 16, 1941). 
380p. Tex . Atty. Gen. No. 0-3519 (May 23, 1941). 

39See discussion in Texas Legislative Council, A Survey of Taxation in Texas --
Part It Analysis of Individual Taxes, Staff Research Report No. 51r8, March, 

1951, p. 69. 
40 Acts 52nd Leg. , R. S. 1951, ch. 402, sec. VII. 
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Another problem appeared early in the history of the tax. concerning 
radio "combinations, " such as radio-phonograph sets and the like. These 
combinations are among the most costly products of the radio and television 
industries, and as such are significant from a tax viewpoint. According to 
the Comptroller in his instructions to retailers, the entire proceeds from a 
combination set sale are to be used to compute the tax. 41  However, an 
opinion of the Attorney General on the same subject is not so emphatic. He 
declared that when combination sets, such as radio-phonograph, radio-phono-
record changer, or radio-phono-record changer-recorder sets are sold as a 
unit and the price is not broken down to separate that of the radio, the tax should 
be paid on the price of the entire combination. 42  Presumably, if the price is 
broken down to segregate cost of the radio, the tax would accrue only on that 
part of the sales price. The Comptroller's instructions to retailers go on to 
state that "record players are not radios [and therefore not liable for the tax7 
when sold separately:" The result of the Attorney General's interpretation is 
that part of the sales price of a radio-phonograph combination is exempt under 
certain conditions, but the Comptroller's published instruction sheet to the re-
tailers does not indicate this exemption possibility. 

If dealers do not separate value of the radio in the sale price of com-
binations, this matter is of little importance. As far as is known by adminis-
trators, no such separation of price components is practiced at present. How-
ever, since some of the payers of the radio tax have an annual radio sales 
volume in excess of three million dollars, they may conclude that the tax sav-
ings are sufficient to make it profitable for them to inaugurate the practice of 
quoting sales price by components in the case of combinations, e. g. sale 
prices of cabinet, record player, radio, and total price. Such an eventu- 
ality could make a substantial difference in the amount of tax collected. How-
ever, it may not be psychologically sound sales practice. Interpretation of the 
law has added other exemptions not expressly stated in the statute. The 
Attorney General has ruled that radios shipped into the state to local consumers 
are exempt from the tax, even though the orders were taken by salesmen oper- 

43 ating within the state. 	In other words, the customer can place his order with 
a salesman who will have the radio shipped direct from a point outside of the 
state, and the transaction will not come within the scope of the radio sales tax. 
Moreover, the Attorney General has decided that a foreign corporation selling 
cosmetics in the state through local sales representatives, where orders are 
subject to acceptance by the home office, is engaged in interstate commerce and 
therefore not subject to the tax. This applies even though the merchandise is 
sent to the local representative for ultimate delivery to the consumer. 44  For 

41Comptroller of Public Accounts, undated,"Notice to All Retail Dealers Selling 
New Radios, Cosmetics and Playing Cards." 

420p. Tex. Atty. Gen. No. 0-4014 (October 1, 1941). 

430p. Tex. Atty. Gen. No. 0-4725 (February 18, 1942). 
44Atty. Gen. Opinion, 0-6255 (January 15, 1951). 
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example, a door-to-door cosmetics salesman can receive an order from a 
housewife for two jars of cold cream and forward that order to the out-of-
state manufacturer. The cold cream can then be sent back to the salesman, 
who takes the package, delivers it to the housewife, and collects the money. 
Such a transaction is not taxable under the law. Use clauses in some tax 
laws permit coverage of such sales, but no such provision is contained in the 
radio, cosmetics, and playing cards tax. 

Persons who wish to speak before a visible audience and those who like 
to tinker are not taxed by the state of Texas through its levy on radios. The 

Comptroller has ruled that radio tuners, public address amplifiers, and tele-
vision or radio "make-your-own" kits are not subject to the radio sales tax. 45  

Thus, though exemptions are not specifically spelled out in the tax 
statute, several exist in actual practice as the result of administrative rulings 
and opinions of the Attorney General. Development of this tax by administrative 
rulings on policy has been quite extensive, however, only a relatively small 
part of this development has been on the matter of exemptions. 

What Is a Retail Sale? 

One of the stumbling blocks to easy administration of the tax which 
still persists to some extent is the matter of determining retail sales. The 
statute defines retail sales simply and succinctly but so briefly that clarifying 
interpretations have been necessary on several occasions. According to the 
law, "a retail sale. . . means a sale to one who buys for use or consumption, 
and not for resale. " Nothing further is said on the matter. 

Several interpretations have been made with reference to sales by 
wholesalers. The general ruling has been that sales, even if made by whole-
salers in wholesale lots, are taxable as retail sales if they

6 
 are made to some- 

one buying for use or consumption rather than for resale. 	Accordingly, if a 

wholesale dealer in radios should sell several radios to an organization for use 
in its clubrooms, he would be liable for tax on the sales price. 

Following this general principle, the Comptroller has instructed whole-
sale distributors selling cosmetics to beauty and barber shops to pay the tax on 
such sales. If, however, the beauty or barber shop resells the item, it must 
pay a tax covering the difference between the price paid the wholesaler and 
that paid by the customer. This ruling was made to cover small barber and 

45 Letter of the Comptroller dated December 9, 1948, noted in Commerce 
Clearing House, Texas State Reporter, 32-205. 

46 Comptroller of Public Accounts, undated, "Notice to All Retail Dealers 
Selling Radios, Cosmetics, and Playing Cards. " 
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beauty shops which make only occasional retail sales and do not keep regular 
stock for that purpose. If the shop is regularly in the business of retailing 
cosmetics, it must handle the tax. 

Thus the actual disposition of the article, rather than the intention 
of the purchaser, has been held to determine liability, although the law 
defines a retail sale as "a sale to one who buys for use or consumption. " 

To make clear the inclusiveness of the tax, the Comptroller has seen 
fit to place in his instructions a specific statement that door-to-door sales of 
items mentioned in the act are subject to the tax and that salesmen must make 
the required report. Accordingly, a peddler selling cosmetics must adhere to 
the provisions of the act just as a person who operates a drug store. 

The Attorney General has ruled that non-profit marketing associations 
selling items mentioned in the radio, cosmetics, and playing cards tax act must 
pay the tax. 47  

Although generally states do not tax the federal government, the 
Attorney General has decided that retail sales of radios, cosmetics, or playing 
cards to the federal government come within the scope of the tax. He declared 
that the levy is on the retailer, not the purchaser, and for that reason, there is 
no question of the state taxing the federal government. 48  Legally, then, the 
radio, cosmetics, and playing cards tax is laid on the retailer regardless of who 
actually pays it. 

The Meaning of Gross Receipts 

Another matter which has been a problem in the administration of the 
radio, cosmetics, and playing cards tax is the concept of gross receipts. As 
has been noted, the amount of tax on radios and cosmetics is computed on the 
basis of such receipts. For playing cards, the situation is different, and all 
the retailer has to do is to count the number of decks sold and pay six cents on 
each. For radios and cosmetics, however, he has to make an account of the 

money he received from retail sales of these items and compute the tax at 2.2 
e r cent of that amount. 

AS discussed in Section 1, the term "gross receipts" has undergone a 
legal change since the 1941 act was passed. The current law reads: 

Gross receipts of a sale means the sum which the purchaser 
pays, or agrees to pay for an article or commodity bought at 
retail sale, but does not include the amount of tax provided 
by this section, which the seller charges and receives above the 
regular price of an article or commodity. 49  

47 0p. Tex. Atty. Gen. No. V-718 (November 17, 1948). 
480p. Tex. Atty. Gen. No. -5260 May 7, 1943) 
49Senate Journal (Supplement) June 6, 1951, 52nd Leg. , H. Bo 285, sec. 10. 
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There have been several other rulings relating to what is to be included 

in the gross receipts on which the retailer pays radio and cosmetics sales taxes. 
The Attorney General has decided that the federal retail tax on cosmetics is not 
a part of the sale price and is not, therefore, to be counted in determining gross 
receipts. 50  At the same time the Attorney General decided the federal cosmetics 
tax was not to be counted as part of gross receipts, he ruled that the federal 
manufacturer's radio tax was to be counted. 

51 
 This- , he said, was a different 

situation. The federal radio tax was paid by the man who made the radio, and 
from that time on it became part of the price rather than something to be con-
sidered separately. Accordingly, a retailer buying a radio at wholesale for 
$110 and reselling it at $160 could not deduct from the amount reported for tax 
purposes the $10 of the wholesale price which was added to cover the ten per 
cent federal radio manufacturer's excise tax. 

A radio sale is not necessarily a simple matter of handing money across 
the counter in one direction and the radio across in the other. Accordingly, an 
Attorney General's ruling, requested by the Comptroller, ruled that when a new 
radio is sold and part of the payment for it takes the form of a trade-in, gross 
receipts tax must be figured on the retail selling price of the new radio, in-
cluding any allowance for the old one. Carrying and installation charges, how-
ever, are not included. 52  In a hypothetical case, a radio salesman sells a radio 
for $100a As part of the payment, he allows $15 on an old radio traded in. 
Then he charges the buyer $5 for installing the radio. In addition, this radio is 
bought on credit and the buyer pays, over a period of one year. an  additional 

$10 in interest. In this example, the tax would be collected on $100, or, 
stating it another way, the dealer would be supposed to report $100 as his gross 
receipts from the sale. 

While these distinctions look precise as rulings, their clarity is not evi-
dent in practice. Many dealers do not maintain the complicated records which 
would provide all this information. Records may not be kept of installation 
costs. Trade-in amounts might or might not be recorded. As a result, deal-
ers frequently rely on estimates to compute the tax. 

Although the statute sounds as if assessment of gross receipts ought to 
be simply a matter of counting up the cost of all the covered items sold at re-
tail, the determination is more complicated in practice. Some retailers have 
simplified the process by merely applying their standard mark-up to the 
amounts on invoices from wholesalers. This tends to give the state an ad-
vantage because it does not allow for breakage, mark-downs for sales, or 
other such incidents. The dealer, on the other hand, receives the benefit of 
much greater simplicity in his accounts. Also, when a case of delinquency 

50 0p. Tex. Atty. Gen. No. 0-4506 (November 7, 1941). 

51 Ibid. 

520p. Tex. Atty. Gen. No. 0-3681 (June 17, 1941). 
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arises in the payment of the cosmetics tax and the dealer has no adequate 
records on which the amount due can be computed, the adopted practice has 
been to use the record of receipts from the federal toilet articles tax as a 
basis on which an assessment can be made. Since the federal toilet articles 
tax covers a wider number of items than the Texas cosmetics tax, this leads 
to overvaluation and penalizes the retailer who fails to keep proper records 
for state tax purposes. These two modifications are good examples of 
methods adopted to bring about the essential intent of the law but which go at 

it in a somewhat different manner than the law seems to indicate. It also 
points up the problem of having records from which the tax can be figured. 
Many dealers do not in fact keep such records, and much of the assessment, 
whether made by the dealer or by the collector, of necessity consists of guess-
work. 

Radio and Television Sets Defined 

Although the Legislature felt compelled to add a section defining two 
of the articles to be taxed -- cosmetics and playing cards -- it has not so 
clarified what is meant by radios and television sets. Probably the Legis-
lature felt that these articles were sufficiently recognizable. Moreover, de-
fining them would be extremely difficult and of a highly technical nature, and 
this could give rise to a series of fine points to plague the collector. 

As might be expected, points requiring clarification have arisen and, 
since the radio and television tax supplies the largest portion of the revenue 
under the act, these points are important in dollars and cents terms. The 
Comptroller and the Attorney General have on several occasions had to 
supplement the act with statements on the meaning of "radio and television." 
They have had to decide whether television sets were also radios, what to do 
about combination sets, and whether installed radios sold in cars are taxable. 

Probably the most important interpretation made under the act was the 
decision of the Comptroller in 1948 to include television sets among radios for 
tax purposes. 53 This decision came at the time when television sales were 
booming, and it undoubtedly resulted in the state's receiving a substantial 
amount of revenue which it would not otherwise have gotten. However, the 
exact amount by which the state was benefited is not ascertainable because no 
separate records are kept of the tax accreditable to television sales. The 
Comptroller's decision to extend the radio tax to television sets was endorsed 
by the Legislature in the statutory revisions of 1950 and 1951. 

The device of listing all cosmetics to be taxed has kept to a minimum 
the decisions required of the Attorney General and the Comptroller. Only 

53
Letter of the Comptroller dated October 19, op. cit. 
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two general rulings have been issued. The Attorney General, at the request 

of the Comptroller, handed down an opinion with reference to permanent 

waving solutions. He decided that they are hair preparations within the mean-
ing of the law and are, therefore, subject to the tax. 54  This brings within the 

scope of the act the ever-expanding market for home permanent wave kits as 
well as solutions used in beauty shops. 

The Comptroller has indicated, in his notice to the dealers, that 
"medicated shampoos, or those claiming other benefits than cleansing alone, 
are subject to the tax..." 55 This clarification was needed because of the pro- 
vision in the act which exempted soaps. If the shampoo claims to be more than 
a mere cleansing agent -- that is, a soap -- it is taxable as a hair preparation. 

A better picture of the coverage of the Texas act can be gained by look-
ing at the federal retailers' excise tax on "toilet preparations." The federal 
tax applies to a much wider variety of related substances than does the Texas 
tax. Toilet preparations are defined in the federal law as follows: 

Perfumes, essences, extracts, toilet waters, 
cosmetics, petroleum jellies, hair oils, pomades, 

hair dressings, hair restoratives, hair dyes, 
aromatic cachous, toilet powders and any similar 
substance, articles, or preparation, by whatsoever 
name known or distinguished; any of the above 
which are used or applied or intended to be used 
or applied for toilet purposes. 56  

Some of the most noticeable inclusions in the federal law beyond those in 
the state statute are perfumes, toilet waters, and toilet powders. 

The General Assessment Picture 

In the light of what has been said, a few general observations can be 
made on the assessment picture for the radio, cosmetics, and playing cards 
tax. 

Actual assessment is not necessarily made through a simple addition of 

the prices of all covered items sold. At least for the smaller establishment, 
it may be approximation or mere guesswork on the part of the proprietor. The 

540p. Tex. Atty. Gen. No. 0-4107 (October 18, 1941). 

55Comptroller, "Notice to All Retail Dealers Selling New Radios, Cosmetics, 
and Playing Cards. " 

56 IL S
. C . , 1948ed., tit. 26, sec. 2402. 
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coverage of the tax is very general. The law does not specifically exempt any 
type or form of business engaged in retail selling. 

There are, however, several exemptions on the items to be covered by 
the law. The tendency of interpretation by the Comptroller and the Attorney 
General has been expansive rather than restrictive, and there has been an 
attempt to keep the law abreast of the times through interpretation. 
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SECTION 4 - COLLECTION AND ENFORCEMENT 

The collection and enforcement functions of the radio, cosmetics, and 
playing cards tax are assigned by law to the Comptroller. Responsibility for 
payment is placed upon the taxpayer and no instructions as to the Comptroller's 
handling of collections appear in the statute. He is given the power to make 
regulations or to require such reports "as will enable him to efficiently collect 
the tax. " However: the rule-making power of the Comptroller has not been 
exercised in regard to collections. 

Every person covered by the tax law is required on the first days of Janu-
ary, April, July, and October, to "pay to the Comptroller" the tax due. Beyond 
this, no collection procedure is set forth in the statute. 

Enforcement of the tax also falls to the Comptroller, but this responsi-
bility is rather indirectly assigned by the statute. Except to authorize a special 
fund for the use of the Comptroller "in the enforcement of this law, " and to 
permit him "upon reasonable notice" to examine the books and records of tax-
payers for the purpose of ascertaining corrections of taxes paid or of reports 
submitted, very little statutory direction is given in the matter of enforcement. 57  
The statute does not expressly require records to be kept by the taxpayer, nor 
does it prescribe any frequency for audits or inspections by the administrator. 

As has been noted, the day-to-day operation of the tax is carried on by 
the Store Tax Division, which, in effect, handles the collection function, and by 
the Cigarette Tax Division, which performs most of the enforcement functions. 

The Ordinary Process of Collection 

Retailers on the store tax lists receive, from the Store Tax Division, a 
tax form in triplicate prior to the time of filing each quarter. The form pro-
vides space for a statement of the gross receipts (number of decks in the case of 
cards) received from sales of each of the taxable commodities. It also has space 
for computing the tax on each of the commodities and a space for the total tax, 
since many taxpayers sell all three items. 

Space is provided for a signature of the taxpayer and for a notary's 
seal. After completing the form, the taxpayer retains the third copy for his own 
records. For a few years after passage of the act, a receipt was mailed to the 
retailer, but in order to save postage, the third copy is now allowed to serve as 
a receipt. The original and duplicate are sent by the retailer, along with the 
tax payment, to the Store Tax Division in Austin. There the forms are checked 

57Acts 47th Leg., R. S, 1941, ch. 184, Art. X, sec. 2. 
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for accuracy of computation and consistency with previous reports. The 
original of the tax report is kept on file by the Store Tax Division, and the dupli-
cate goes to the district offices of the Cigarette Tax Division. 

One file clerk and one auditor are the only personnel in the Store Tax 
Division whose work is primarily with the radio, cosmetics, and playing cards 
tax. However, when necessary, all other personnel in the division are used 
for processing the tax payments. Money collected is paid to the Treasurer by 
the Comptroller's Office. 

Enforcement Procedures 

In the event the Store Tax Division fails to receive a completed tax form 
from a retailer to whom blank forms were mailed, or if officials have reason to 
believe a seller is reporting inaccurately, they notify the appropriate district 
office of the Cigarette Tax Division. To do this, the Store Tax Division runs off 
on the addressograph machine a white slip of paper the size of the report form 
and forwards it to the district office. This is done once or twice each year for 
accounts which have not sent in completed tax forms. 

When the field personnel have investigated a case, they return the slip 
of paper with the appropriate notation. Thus retailers who have gone out of 
business, moved, or discontinued selling the taxable commodities are noted, 
and the files of the Store Tax Division can be cleared of such listings. In cases 
where no tax return has been sent in by the retailer but a tax is due, field 
representatives collect taxes when the contact is made. The regular, triplicate, 
interleaved carbon tax forms provided for normal collections are used by field 
men when such collections are made. 

Coverage 

In this operational setting, the collection and enforcement of the radio, 
cosmetics and playing cards tax appears quite simple and precise. However, 
its actual application is neither. 

One of the principal operating problems of the administrator of any tax 
is, of course, assurance of full coverage. This entails the dual consideration 
of whether all those liable for the tax are paying it and whether those paying 
the tax are making the full payment for which they are liable. Manifestly, the 
assurance of full coverage is a control problem. For the administrator of the 
radio-cosmetics-cards tax, no complete and easy controls are available. 
Reliance, of necessity, must be placed on the files of stores licensed under the 
Texas chain store tax law. Even a superficial observation of the store tax 
provides evidence that these have yielded only a partial listing of retailers in 
the state who may be doing business in the taxable commodities. The ex- 

22 



emptions in the chain store tax law include perhaps as many as. 60,000 re-
tailers. 58  Not all of the retailers exempt under the chain store tax are, of 
course, vendors of radios, cosmetics, or playing cards, but many are. To 
supplement the list, the Comptroller has publicized the requirements of the 
tax through trade magazines and other publications in order to evoke response 
from retailers who may be liable for the tax but who have not been paying it be-
cause they did not know of its existence. Apparently lists of retailers furnished 
by manufacturers of national brands of radios and cosmetics are not used , al-
though such lists- would provide an excellent supplementary control device. The 
merchandising practices in the industries, however, may make it difficult to get 
such lists. 

The administrators of the radio, cosmetics, and playing cards tax esti-
mate that approximately 24,000 to 26,000 accounts are active under this tax law. 
However, no precise figure is available, and indications are that some retailers 
who are liable for the tax are not paying it. This is borne out by occasional 
field collections which cover several years of tax delinquency. Whatever the 
number of taxpayers at present, it is impossible to assure that all who are 
liable for the tax are paying, since the full potential is not known. 

A solution to this aspect of the coverage problem was provided by the 
Legislature in 1951 when amendments to the chain store tax inaugurated for the 
first time a registration procedure for all retailers, whether exempt from the 
store tax or not. 59  One of the effects of this change will be to provide the 
administrator of the radio-cosmetics-cards tax with a comprehensive list of all 
retailers in the state and thus make possible more complete coverage than has 
heretofore been possible. 

As to the other aspect of the coverage problem--assurance that those 
paying the tax are making the full payment for which they are liable--consider-
able uncertainty exists. The tax report forms, as has previously been men-
tioned, show simply the total gross receipts of the retailer from radio and 
cosmetics sales during a three-month period. To these totals the retailer is 
required, by the statute, to attest by his sworn statement. Presumably, the 
totals shown on the tax form accurately represent the totals in his sales records. 

However, there is no requirement, either in the statute or in any adminis-
trative regulation, that records of any kind be maintained by the retailer for veri-
fication of the tax returns. As a consequence, audits or inspections of retailers' 
books by the field men of the Comptroller's office are entirely dependent upon the 
situation in each retail establishment. Some maintain complete records, some 
very scanty records, and some none at all. Since there is no requirement that 

58Texas Legislative Council, A Survey  of Taxation in Texas--Part 
Analysis of Individual Taxes, March, 1951,p. 103. 

5 9 Acts 52nd Leg., R, S. 1951, ch. 402, sec. XVI, p. 713. 

23 



records, if kept, must be maintained for any length of time, even retailers who 
keep careful and detailed accounts may destroy their records before the 
Comptroller's field man calls -- not necessarily through malice but simpl y  to 
clear an office file of old papers. When and if records are checked, even 
assuming that they are complete and accurate, audits are made with great speed 
by field men who, according to the administrators, may make up to 50 calls a 
day. 

This situation poses a problem of considerable magnitude for the field 
agent of the Comptroller. Faced with responsibility to see that the tax paid is 
the full amount for which the retailer is liable, the field representative must 
work within the situation as it exists, with practically no enforcement tools to 

help him. As a consequence, administrative practices have developed whose 
merit is largely convenience and practicality. However, they may be questioned 
as to theory and in the light of the intent of the law. 

Such practices include the use of the taxpayers' federal cosmetics tax 
records as a base for computing the state tax if other records are not available, 
the prevalent acceptance of the total prices on wholesalers' invoices plus a 
reasonable retailer's mark-up to arrive at sales totals, and the acceptance 
in some instances of the dealers' approximations of sales volume. It is evident 
that precision and accuracy are not assured by such procedures, but they do 
have the merit of being workable in application. Expedients of this sort in other 
state taxes have been frequently avoided by requirements that certain types of 
records be maintained by each taxpayer; that such records be kept for a specified 
period of time, or at least until audited by the Comptroller's office; and that 
agents of the Comptroller be permitted to inspect books, records, and premises 
of taxpayers at any time. Such inspection in the radio-cosmetics-cards tax is 
permitted only "upon reasonable notice

" 
and is limited to records. 

Delinquency and Evasions 

In this environment, as in almost any in which a tax law functions, there 
are delinquencies and evasions of payment by taxpayers. The extent of such 
actions and the methods and degree of success in combating them are important 
in the evaluation of the administration of any tax; but due to the situation which 
surrounds the operation of the radio-cosmetics-cards tax, a look at the 
delinquency problem is particularly significant. 

Since the tax becomes due and payable on the first day of each quarter, 
the failure of a store proprietor to pay the tax voluntarily on the day it comes 
due technically constitutes a delinquency. However, this tax law places no 
penalty on mere failure to file and pay the tax. For this reason, stores vending 
these items can simply fail to take any notice of the law until such time as they 
are discovered by a field inspector. Then they can pay the tax without being 
penalized for failure to do so at the proper time and, in addition, save them-
selves the nuisance and expense of notarization of the tax form. This is likely 
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to create the additional difficulty that merchants whose avoidance of the tax is 
not discovered for several years will, by the time payment is demanded, no 
longer have on hand adequate records through which the amount of tax can be 
computed. However, the seller is under no legal obligation to maintain a 
particular set of records, and there is no penalty for failure to keep records or 
for destroying those needed in computing the tax. 

The law makes no provision for licensing dealers in radios, cosmetics, 
and playing cards. It does, however, make provision for action to collect the 
taxes due. It specifies that, should any person fail to make the required report 
or to pay the tax, this fact shall be reported to the Attorney General, who shall 
then institute appropriate legal action to obtain the amount due the state. He 
may also enjoin the defendant from the continued sale of articles taxable under 
the act until the taxes due have been paid. The latter is to be in addition to 
other remedies available to the state for collection of debts due it. 60 

The law further provides that any person who shall, after a written 
notice from the Comptroller and within 30 days, refuse and fail to make the 
report required by the act is guilty of a misdemeanor. The punishment, upon 
conviction, is a fine of not less than fifty and not more than one thousand 
dollars. 61  The sending of the tax form to the taxpayer quarterly has not been 
considered by the administrators as constituting the written notice required by 
this section of the law. No other notices are sent to taxpayers, so that in 
practice this provision of the law has been ineffective. It can be noted that this 
penalty provision deals with making a report and not with failure to pay the tax. 

Lastly, the act declares that knowingly making a false report is perjury, 

with a punishment, upon conviction, of imprisonment in the penitentiary for not 
less than one nor more than three years. 

The enforcement provisions of the law have never been employed in the 
administration of these three taxes. There have been no instances in which the 
Attorney General has filed a suit for collection of the tax nor in which any per-
son has been tried for perjury or for refusal to make the report required by 
the act. Accordingly, collection of the tax has been conducted without resort 
to the legally-provided enforcement provisions. 

Two methods are used to collect from delinquents. The first is the 
simple one of continuing to mail out report forms each quarter to any store 
which has not been, for some definite reason, taken off the radio, cosmetics, 
and playing cards tax list. Some retailers allow themselves to be delinquent 

"Acts 47th Leg. , R. S.. 1941, ch. 184, Art. X, sec. 3. 

61 Ibid. , sec. 5. 

62 Ibid. , sec. 4. 
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for several quarters and then pay what they owe. The Store Tax Division does 
not, however, mail out specific notices of delinquency. Hence the provision 
which would impose a penalty for failure to file a report has not been put into 
operation. The second method is collection in the field. As has been indi-
cated, a notice printed from an addressograph plate is sent out to the Ciga-. 
rette Tax Division field force for each delinquency. 

Neither the Cigarette Tax Division nor the Store Tax Division has any 
record of the total number of such notices sent to the field offices. Since 
there is no co-ordination of work loads assigned by the Austin offices to the 
field force, occasionally field personnel either have to cover the same area 
more than once to make prompt collections on all taxes or hold delinquency 
notices until a future itinerary again covers the area. There is no control 
procedure to follow up delinquencies, so that once a delinquency notice is sent 
to the field, it is not possible to find out conveniently whether any action has 
been taken on the case. To a certain extent, this situation will be remedied 
by the planned channelization of all field work assignments through the Austin 
office of the Cigarette Tax Division. 

Field Enforcement 

A sampling of the records covering a recent one-year period indicated 
that 20 per cent of the stores subject to the radio, cosmetics, and playing 
cards tax were delinquent. In view of the uncertain coverage (see discussion 
of this subject on preceding pages), it is possible that the percentage may 
actually be considerably higher. The survey was based on the taxpayers 
listed and does not take into consideration any stores which might be liable for 
the tax but are not known to the administrator. For the survey, a delinquency 
was considered to be a failure to report and pay the tax sometime during the 
three-month period following the due date. Field collections were shown to 
have been made against only four per cent of the stores subject to the tax. 
Thus it is apparent that a number of stores failing to make their quarterly re-
ports were not checked by the field force. However, administrators expect 
that a recent increase in the Cigarette Tax Division field force will make 
possible a greater concentration on the radio, cosmetics, and playing cards 
tax. 

The amount of delinquency varies from district to district. Some 

districts show a delinquency rate of 15 per cent, whereas others go as high 

as 35 per cent. Likewise, field collection shows an erratic pattern. Only one 
district seems to be making any sizable effort to catch up with failures to pay, 
and that in only a few counties. Most districts seem to have a tendency to 
allow a couple of years to elapse before collection is made. It should be noted, 
however, that the tendency to pay on time does not appear to be higher in dis-
tricts pursuing a fairly strong field collection policy. There being no penalty 
for delinquency, some merchants apparently wait for the field collector to 

come around. 
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Looking further into the enforcement practices evidenced in the several 
districts, several things stand out regarding field collections. Particularly 
noticeable is the fact that very little correlation exists between field col-
lections and delinquencies. Instead of the field force rs being an enforcement 
device to collect delinquent accounts and to find tax evaders, it functions 
largely as a means of making what might be considered as current collections; 
that is, within three months following the due date. From the sample studied, 
there are strong indications that the greatest number of field collections are 
from stores which are not delinquent -- at least not for more than one quarter, 
and that a large number, if not most, of the stores showing prolonged delinquen-
cy (failure to report for four or more quarters) are infrequently contacted by 
field men. In many cases, collections appear to be regularly made by field 
men. A considerable number of stores show a field collection in every quarter 
of a year. This practice is particularly noticeable in larger cities. 

Explanations for this probably lie in the facts that there is no central-
ized control of the work load in the field by the Austin office, that there is no 
follow-up on delinquency notices sent to the field by the Austin office, and that 
the field men quite naturally devote their time to the primary work of the 
division to which they are assigned — i. e. , enforcement of cigarette and 
coin-operated machine taxes and licenses. If field contacts for the work of the 
Cigarette Division happen to be near or the same as a contact for the 
radio-cosmetics-cards tax, then a collection for that tax is made. If the two do 
not coincide, however, there is a strong indication that no great effort is made 
to contact delinquents in the radio-cosmetics-cards tax category. 

In one of the larger cities, it was indicated that almost 80 per cent of 
the stores contacted by field men during the year surveyed had a contact made 
every quarter. This, in effect, amounted to regular field collection of current 
taxes. During the same period in the same city, an almost equal number of 
stores which were delinquent for all four quarters had no field contacts during the 
year. In another city, it was indicated that well over half of the field collections 
made were picked up regularly -- a field collection each quarter for each of the 
stores. During the same period, a sizable number of stores in the same city, 
shown to be delinquent every quarter, had no field contacts made. 63  

Delinquencies appear predominantly among stores whose tax is small. 
About 90 per cent of the delinquents are stores owing less than five dollars. In 
many cases, the amount due is only a few cents. However, the pattern of field 
collections does not indicate that this factor has influenced the selection by the 
district offices of the accounts to be contacted, since the same percent- 
age of small accounts appears among stores regularly contacted as among 

63  In cases where a field contact is made but the taxpayer refuses or is unable 
to pay at the time of contact, the records reviewed do not always show a 
contact unless other action against the taxpayer has been taken. There is 
no indication that such cases are common. 
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others. A notable exception shows up in one of the larger cities, where a 
store which is consistently the fourth or fifth largest taxpayer (of the radio, 
cosmetics, and playing cards tax) in the state, apparently pays regularly 
through the Comptroller's field representative in the region instead of mailing 
its payment and report to the Austin office. 

Field collections tend to be made more frequently in the cities than in 
the rural areas, although prolonged delinquencies are common in both. 

Disposition of Revenues 

The 1941 act provided that revenues from the radio, cosmetics, and 
playing cards tax shall be allocated as follows: Up to two per cent may be re-
tained by the Comptroller for an enforcement fund; but if the Legislature makes 
a special appropriation for enforcement, that amount is to govern. After the 
amount required for enforcement has been removed, one-fourth of the re-
mainder is to go to the Available School Fund and the rest to the Omnibus Tax 
Clearance Fund. 64  The revenues received by the Comptroller are usually 
turned over to the Treasurer within five days. 

64 
Acts 47th Leg. , R. S. 1941, ch. 184, Art. X, sec. 7, and Art. XX. 
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SECTION 5 - RESULTS OF OPERATION 

Costs of Operation 

Actual costs involved in the collection and enforcement of the radio, 
cosmetics, and playing cards tax cannot be accurately ascertained. Col-
lection is combined with that of other taxes, and no cost accounting or analy-
sis is maintained by the Store Tax or the Cigarette Tax Division. The Store 
Tax Division has previously been allocated five thousand dollars annually and, 
of recent years, nine thousand dollars, for the collection of this tax. However, 
these moneys go into the general costs of the division and are not specifically 
set aside for the administration of this particular tax. 

The Annual Report of the Comptroller has regularly contained a table 
in which funds for the administration of each tax item are set forth; that is, 
radios, cosmetics, and playing cards. The following table presents the totals 

annually reported by the Comptroller for enforcement of the taxes levied by 
the radio, cosmetics, and playing cards tax act. It also shows total receipts 
collected annually under the act and the percentage reported as enforcement 
funds. 

Total Annual Receipts and Enforcement Funds, 
Radio s  Cosmetics, and Playing Cards Tax, 
1941-1950 

Year Receipts Enforcement Fund Percentage 

1941 $ 	38,572 $ 	249 .00645 
1942 384,375 7,522 .0195 
1943 374,019 6,996 .0187 
1944 346,370 7,,262 .0209 
1945 363,995 7,485 .0205 
1946 441,581 8,290 .0187 

1947 789,803 15,714 .0198 
1948 881,608 17,302 .0196 
1949 778,590 15,417 .0198 
1950 929,132 17,707 .0190 

SOURCE: Annual Reports of the Comptroller, 1941-1950. 

The annual enforcement funds reported in the foregoing table are not computed 
through cost analysis and do not, therefore, necessarily provide an accurate 
picture of the actual relation between costs and revenues. They appear to be 

primarily bookkeeping entries required by law to account for expenditures in 
terms of specific divisions. This requirement would be extremely difficult to 
adhere to in practice. 
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In view of this lack of cost analysis, it is impossible to know relative 
expenses incurred for field collections of the tax and for the work of the Austin 
office. As a result, there is no method for ascertaining costs of collecting 
delinquent taxes and checking on stores which might be avoiding the tax as 
compared to revenues actually attributable to these operations. Field 
activities bring in only about five per cent of the annual total revenue from 
the radio, cosmetics, and playing cards tax. This picture is somewhat 
clouded, moreover, by the practice of the previously-mentioned large store 
which pays its tax on time through the field representative rather than mailing 
it directly to the Austin office. This store alone accounts for about one-half of 
the field collections. But by far the greatest number of field contacts result 
in very minor collections. The arithmetic average for field collections, 
excluding those from the store mentioned above, is between $15 and $20. Al-

though it is clear that many accounts collected in the field do not pay for them-
selves, a precise determination of the costs of field collection in comparison 
with the revenue obtained in that way is impossible. 

As indicated in Section 4, numerous questions as to administrative 
cost of enforcement and collection arise from a survey of present field methods. 
Lacking most of the police powers commonly granted field agents of tax 
administrators, the men handling enforcement of the radio-cosmetics-cards tax 
may be losing considerable effectiveness thereby. Also, due to lack of 
centralized direction of the field program, there are indications that a certain 
amount of duplication of work results. It can only be surmised whether the 
indications that numerous field collections are made of current taxes -- that is, 
a field collection made every quarter -- show an unnecessarily expensive way 
of collecting the tax. It is clear, however, if such practices are as prevalent 
as indicated in the surveyed sample, that a large number of payments made 
directly to field men are costing the state more than the amount of tax 
collected. The continuance of such practice regularly each quarter is open to 
serious question on the basis of administrative cost. Too, the utilization of 
field time for such purposes may prevent contacts of the more prolonged 
delinquencies. 

Since there have been no court cases in connection with the radio, 
cosmetics, and playing cards tax act m litigation costs have been incurred. All 
enforcement and collection costs have been administrative. 

Tax Receipts 

The following table lists annual total receipts from the radio, cosmetics, 
and playing cards tax, the portion of each tax dollar derived from this tax, and 
a breakdown of receipts in accordance with amounts received from radios 
(including television since 1948), cosmetics, and playing cards, respectively. 
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Annual Income from the Radio, Cosmetics, and Playing Cards 
Tax and the Cents of Each Tax Dollar Supplied Thereby 

Year Total 
Receipts 

Percentage of 
Each Tax Dollar 

Radio 
Receipts 

Cosmetics 
Receipts 

Playing Cards 
Receipts 

1941 $ 	3 8, 572 .0002 $ 	18,824 $ 	17, 	157 $ 	2, 590 
1942 384,375 .0017 177,210 182, 150 25,015 
1943 374, 019 0 0015 110, 044 235, 852 28, 122 
1944 346, 370 .0014 13, 547 299, 987 32,836 
1945 363, 995 .0014 2, 688 327,633 33, 674 
1946 441, 580 .0014 64, 105 343, 872 33, 604 
1947 789, 803 .0021 434, 243 324, 564 30, 996 
1948 881, 608 .0017 544, 220 308, 238 29, 149 

1949 779, 590 .0015 434, 607 315, 648 29, 336 
1950 929, 132 .0017 542, 754 343, 958 42, 420 

SOURCE: Annual Reports of the Comptroller, 1941-1950. 

This table shows a pattern clearly marked by World War II and its 
aftermath. Although the war-time variation in total receipts was not great, 
dropping less than forty thousand dollars between 1942, the first full year of 
collection, and 1944, the low war year, the amount obtained from radio sales,._ 
tax decreased precipitously, while that from cosmetics increased substantially. 
The rise in cosmetics sales tended to offset the decrease in radio sales, thereby 
preventing wide fluctuation in the totals. 

The post-war boom can be clearly seen in receipts from the radio, 
cosmetics, and playing cards tax. Being consumer goods, these items reflect 
the pent-up purchasing power which burst forth after peace was restored. How-

ever, the real increase in demand was for radios and, of course, television 
sets. Cosmetics revenue actually declined slightly in the immediate post-war 
period but is again trending upward. The largest single post-war source of 
revenue, among those here being considered, is radio and television sales. 
Since 1947, the radio tax has brought in over half of the total. 

If the television boom continues, and it has barely begun in Texas, it 
can be expected to yield the most important part of the tax. At the same time, 
television sales may be somewhat erratic over the years because of diffi-
culties in extending television broadcast networks and because of defense 
demands. 

The playing cards tax accounts for a very small portion of the reve-
nue received. In the years since the war, from 1947 to the present, it has 
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provided only about four per cent of the income from the tax. The sudden 
1950 increase , according to some, is attributable to the popularity of canasta 
and the fact that there has been a recent decrease in "going out," indicated by 
the drop in movie and night club attendance, which is often explained as due to 

the inflationary pinch of recent years. 

Approximately 24,000 to 26,000 retailers pay the radio, cosmetics, 
and playing cards tax. Assuming that 25 thousand is the average number of 
payers, the average annual payment in 1950 would be around $35. 

However, the average payment gives an unrealistic picture of the 
actual collections. This is particularly evident in regard to collections from 
the radio tax, where ten taxpayers, representing probably less than one-tenth 
of one per cent of the total number, accounted for 40 per cent of the revenues 
collected. In regard to cosmetics collections, however, the situation is 
considerably different. Here, although the 20 largest taxpayers account for 
almost 20 per cent of the revenues, the great bulk of the collections come 
from thousands of small retailers. It is readily evident that the collection and 
enforcement problems of the two levies are greatly dissimilar. 

Lack of a Use Tax Provision 

The radio, cosmetics, and playing cards tax act does not contain a use 
tax provision. There are no available estimates on what additional revenue 
would be received from such a provision. The effect of the absence of a use 
tax clause is, of course, to prevent collection of the tax on items shipped into 
the state through interstate commerce directly to the consumer. 

Analysis of Rates 

Since special radio, cosmetics, or playing cards taxes are little used 
in other jurisdictions, there is insufficient basis for comparison. However, 
if the Texas tax is compared with sales taxes in other states, it will be 
found that the Texas charge on radios and cosmetics is near to the prevailing 
rate. As has been pointed out, the usual rate of a general sales tax is two 
per cent. The next most common rate is three per cent. The Texas tax is 
at present between these, being closer to two per cent. It is also possible to 
compare the state tax on cosmetics with that of the federal government. The 
federal retail sales tax on toilet articles is 20 per cent, substantially larger 
than the Texas tax. 

The Texas rate for playing cards is probably low compared to that in 
the few other jurisdictions singling out playing cards for special tax attention. 
In both South Carolina and Alabama, the tax is 20 per cent of the selling price, 
or one cent out of every five. The federal tax, which is collected from 
manufacturers and importers, is presently 13 cents on the pack. 
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Any comparison between the Texas receipts from these taxes and those 
received by other states would be precarious, even if comparable data were 
available. However, it might be worthwhile to consider the relative amounts 

received by the federal and state governments from their respective taxes on 
cosmetics in the State of Texas. To do this, it is necessary to compensate 
for the difference in rates by computing what federal tax receipts would have 
been had they been collected at the Texas rate. 

Except for the first two years of federal tax operation, the pattern of 
federal and state cosmetics tax collections in Texas is very similar. Possibly 
due to the different fiscal years used by the state and the national government 
and the different periods of collection, changes in the revenue trend seem to 

appear in the state totals slightly earlier than in the federal totals. For 
example, state collections climbed each year until 1946, reaching a peak in 
that year. The trend, down in 1947 and again in 1948, began to swing up 
again in 1949 and continued up in 1950. Federal collections in Texas, adjust-
ed for rates, show the same fluctuations except that the peak of collections 
occurred in 1947 and the recent upswing was reflected in 1950. 65  Taking 

into consideration the time lag evidenced in federal collections, the parallel 
between state and federal collections is quite marked. The national levy has 
been consistently productive of from 22 to 24 per cent greater income than 
the state tax, even after adjustment is made for difference in rates. Whether 
this is due wholly to the fact that the federal act taxes a greater number of 
items or whether it is partly due to more complete collections by the federal 
government cannot be readily determined. 

65Data on federal collections have been obtained from the Annual Report 
of the Commissioner of Internal Revenue for the years indicated. 
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SECTION 6 - SUMMARY AND PROBLEM AREAS 

It is apparent from the preceding discussion that the radio, cosmetics, 
and playing cards tax, like most state taxes, operates reasonably well and 
without undue difficulty for either administrator or taxpayer. However, to 
achieve this relatively smooth functioning, a number of techniques of 
administration have been adopted, and policy decisions have been made which 
have substantially modified the tax law and in some instances altered it. Such 
modification and changes represent growth and development patterns common 
to all tax laws. The practical application of any tax statute necessitates some 
modifications, alterations, and additions to the letter of the law, for the 
environment in which a tax functions is never static. Particularly is this true 
during the early years of operation. 

The purpose of this section is, in part, to present for legislative re-
view some of the more significant developments which have occurred in the 
operation of this tax law. Perhaps all these modifications and interpretations 
have been fully in keeping with the intent behind the law. If such is the situ-
ation, it may be desirable to have legislative approval of those developments 
which do not have express statutory sanction. On the other hand, a legislative 
review of the development of this tax law may indicate that there have been de-
viations from the intent of the Legislature. Inadvertent as such possible devi-
ations may be, it is important that the Legislature know the effects of and the 
reasons for them so that such changes as legislators feel are necessary can be 
made. 

This section is also intended to serve the purpose of discussing those 
matters which present operational or policy problems and those areas of tax 
administration which, though reasonably satisfactory now, could possibly be 
improved. Methods which could be used in dealing with the problem areas 
are indicated. However, no method considered is intended as a recommen-
dation or proposal., Rather, this discussion is designed to present problems 
and mention some possible approaches to their solutions. It is hoped that the 
points may be thought-provoking and helpful to any careful legislative review 
of the tax. 

The following might be designated as the problem areas of the radio, 
cosmetics, and playing cards tax: 

(1) Lack of effective coverage control to assure full payment 
of the tax by all who are liable for it. 

(2) Lack of effective enforcement authority and procedure. 
(3) Lack of statutory direction in many matters of policy and practice. 
(4) Organizational structure lacking in effective co-ordination. 
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Coverage 

As has been indicated in Section 4, tax coverage involves two con-
siderations: one, assurance that all who are liable for the tax are paying it; 
and two, assurance that payments made represent the full tax liability. The 
importance of assuring as complete tax coverage as possible lies not only in 
the fact that without it the state is losing revenues it should be getting, but 
particularly in building public confidence that the tax is being applied equally 
against all who are liable. Lack of complete coverage tends to favor the dis-
honest and the inefficient and reduces the respect of people for their govern-
ment. Widespread tax evasion means, in a very real sense, that those who 
are paying the tax are being discriminated against and may be put at a com-
petitive disadvantage. 

To assure payments from all who are liable, a number of tax laws 
have licensing provisions. However, many of the radio-cosmetics-playing 
cards taxpayers are already licensed under the chain store tax. Since the 
extension of the registration feature of this tax in 1951, a much greater list 
of potential taxpayers will be available to the administrator. Hence it may 
justifiably be assumed that through the new provisions of the chain store tax, 
an adequate control for one aspect of the coverage problem of the radio-cos-
metics-cards tax will be provided. In other words, the coverage problem of 
identifying all retailers who are liable for the tax, currently one of the most 
serious in the administration of the radio-cosmetics-cards tax, may be 
expected to be solved in large part by the new provisions of the chain store 
tax law. It must be remembered, however, that the chain store lists will 
contain the names of many retailers not liable for the radio, cosmetics, 
and playing cards tax, and that it may require some time to sift these out 
and establish a true list of taxpayers for the latter tax. 

But even with lists containing the names of all those who may be 
liable for the tax, there would still be considerable question whether every-
one is paying the tax who is subject to it under the present methods of 
administration. This results from lack of follow-up on notices sent to tax-
payers. The total number of taxpayers who have ignored the tax forms sent 
them is not known, nor is the duration of such failure to report known. Thus, 
however complete the lists of retailers liable for the tax may be, payment 
may not be received from all of these if present methods are continued. To 
correct the situation, a system of penalties might be instituted. 

However, penalties admittedly do not provide a complete solution. 
Particularly is this true if the penalties are unrealistic and difficult to apply. 
As has been discussed in Section 4, it is possible for legal action to be 
instituted through the Attorney General under certain conditions of failure to 
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report and failure to pay. However, this penalty provision has not been 
invoked for enforcement of the tax. In most cases, it would be impractical 
because the procedure is expensive and time-consuming. Delinquencies 
usually involve small amounts, and it is not possible to ascertain whether 
there is actual intent to evade or whether delinquencies are largely the pro-
duct of carelessness and indifference. As was the case with the chain store 
tax prior to the 1951 amendments, it is in many cases simply easier, more 
convenient, and less expensive to be delinquent than to pay the tax at the re-
quired time. 66 Court action against delinquents would in most cases be more 
expensive than the amount of collection involved, and popular reaction to such 
litigation would frequently prevent success by the state in its prosecution, 
since past experience of tax administrators indicates that juries are loathe to 
punish offenders of this type. 

Nonetheless, it must not be assumed that penalty provisions as such 
are ineffective. Instead, it would be well to examine the various types of 
penalties. Administrators generally seem to agree that reasonable monetary 
penalties automatically applicable for failure to live up to the law and not re-
quiring court action to be effective are preferable to severe penalties and 
those requiring involved legal action. The latter is the only type of penalty 
currently available for use by administrators of the radio-cosmetics-cards 
tax. Knowing that such a penalty is difficult to apply, the lax taxpayer is 
actually encouraged in his delinquent ways by the absence of any more 
practical means of penalizing him. 

Express statutory requirement that all tax report forms sent to re-
tailers be returned, even when the report is negative, and that such re-
tailers be automatically assessed a nominal monetary penalty for failure to 
make a return may help to keep the files clear of inactive accounts. Under 
present procedures, unless contacted by a field man, a retailer who has 
discontinued sales of taxable items but has not notified the tax administrator 
will continue to receive report forms quarterly and his name will remain in 
the administrator's active file. As discussed in Sections 4 and 5, the likeli-
hood of field contact is not great, at least until taxpayers have been de-
linquent for a considerable time. As a consequence, not only are a number of 
retailers avoiding payment of the tax, but the tax list is burdened by names of 
retailers not liable. Of course, exemptions from penalties should be made for 
retailers who discontinue the sale of the taxable commodities or have never 
handled them and who have notified the Comptroller to that effect, but by 
inadvertence or error have been sent report forms. 

66See Discussion in Texas Legislative Council, A Survey of Taxation in 
Texas--Part II: Analysis of Individual Taxes, Staff Research Report 
No. 51-8, p. 104. 
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An express penalty provision automatically applicable against a re-
tailer who fails to notify the Comptroller that he has added the taxable 
commodities to his sales line is another device which would tend to give 
greater assurance of complete coverage. To some extent, this would lighten 
the load of field enforcement. At present, such evasion of the tax could go on 
for years and, when discovered by the administrator, no penalty could be 
assessed. If, however, a monetary penalty could be applied against such re-
tailer for failure to notify in addition to whatever other penalties might be 
applied for failure to pay , there would be more reason for dealers to be 
prompt in making known their liability. The fact that everyone knows the law 
is a judicial presumption of convenience and one not based on fact. If the 
penalty were very severe, some injustice might result. But perhaps there is 
no other workable rule than the assumption that total tax evasion was willful. 

On this assumption, a penalty is, of course, fully justifiable. If the penalty is 
not too severe, the hardship resulting from a genuine case of ignorance would 
not be unreasonable. 

Coverage: Records and Reports 

The second aspect of coverage, i. e. , the question of whether pay-
ments made are the full amounts for which taxpayers are liable, is largely 
dependent upon the use of records and reports and the accuracy thereof. 

On several occasions in this chapter, it has been necessary to note 
that the assessment of the taxes required by this law devolves, in many cases, 
into guesswork, or horsetrading. As has been noted in earlier sections, this 
is the only feasible method in the absence of records. There is no specific 
requirement in the law that the dealer keep adequate records which can be used 
for computing the tax which will be available for inspection by the Comptroller. 
However, there is a section stating that the "Comptroller shall make such 
rules and regulations and require such reports as will enable him to efficiently 
collect the tax hereby levied." 67  The Comptroller has not attempted to 
exercise this authority, probably because of the lack of a clear provision for 
enforcing the maintenance of records. 

As a result of the inadequate records kept by a large number of re-
tailers, the provision for inspection by the Comptroller is, in many instances, 
nullified. There is often nothing for him to inspect. This state of affairs is 
entirely unrealistic and often makes enforcement of the tax-an arbitrary 
process. The state is undoubtedly losing substantial amounts of revenue un-
less it can be assumed that the dealers not maintaining records or keeping 
only scanty records have a tendency to overestimate the tax they owe. On the 

°Acts 47th Leg., R, S, , 1941, ch. 184, Art. X, sec. 2. 
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other hand, the expedient of using federal toilet preparations tax records as a 
base for computing the state cosmetics tax involves the collection of a tax on 
items not covered by the law. But there is even more to this matter. Such 
conditions tend to breed contempt for the law and the habit of disregarding it, 

not only for the taxpayer but for the tax collector. 

It seems clear that the problem of keeping records for assessment 
should receive the attention of all those who have an interest in the proper 
administration of the radio, cosmetics, and playing cards tax. Such records, 
if required, would not need to be complex. Accordingly, keeping them would 
not place an unreasonable burden on the small storekeeper. 

One possible approach to this problem of record keeping would be to 
have the Comptroller prescribe the form to be followed and the times and 
places at which these records should be available.- Exceptions could be made 
for those concerns which already have standard bookkeeping systems, provided 
the system used shows clearly the information needed for computation of the 
tax. The Comptroller might also require the preservation, for a definite 
period, of supplementary materials, such as wholesalers' invoices or sales 
tickets, which might be of value in checking accuracy of the reports sub-
mitted by retailers. But even if records were required, there would un-
doubtedly still be cases where none in fact were being kept. In such situ-
ations, where guesswork would still have to apply, the field man would be 
greatly aided by express guides as to what to do. A standard operating 
procedure might be set up, indicating such things as amount of mark-up which 
should be used in computing the tax, how the federal tax could be used to 
compute the state tax, and the like. With this kind of guide, the field man's 
work would be simplified, and he would have express authority in cases when 
records were not kept. 

The power to prescribe that records be kept would not be meaningful 
without an attached penalty for failure to do so. This penalty could take a 
variety of forms. One alternative is to make refusal and failure to keep 
proper records a misdemeanor, or a flat rate penalty might be considered. 
It might be possible to use a combination of these in which a flat rate might 

be added for the first failure, and subsequent failures would be made mis-
demeanors. The advantage of the flat-rate penalty is that it appropriately 
covers the small storekeepers likely to be the most common offenders and 
avoids the cumbersome legal processes of taking all such matters into the 
courts. Backed up by a misdemeanor punishment for the second failure, 
this provision would not make it advantageous to a big storekeeper to fail to 
keep records as a means of saving himself more than the flat rate penalty 

would cost. However, this is not the only system which could be used, 
and it is submitted only as a possibility. Other methods might be more 
satisfactory. 
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In addition to records, reports are generally recognized as outstanding-
ly helpful. in assuring coverage of a tax law. Present practice requires the tax-
payer to submit but one very simple report. Its advantages are several. By 
using a preprinted, interleaved carbon, triplicate form, the operations dealing 
with notifications of the taxpayer, computation by the taxpayer, recording of 
tax payment at the central and district offices, and receipting for tax payment 
all involve only one form. From the viewpoint of efficiency, it is commenda-
ble. 

However, the extreme brevity of the report form amd the way it is 
used make difficult any central office audit which would reveal instances of 
failure to pay the full tax due. In other words, the report form in use shows 
so little information that it provides practically no check as to accuracy or 
completeness. As a consequence, full coverage can be assured only by 
field audit of the taxpayer's records. That this is not done, and in reality 
cannot be fully accomplished even if attempted, has been brought out in the 
earlier discussion. Field audits and inspections, it must be remembered, 
are expensive means of enforcement. 

The following example is typical of a situation which quite frequently 
arises. A field contact is made at the store of a taxpayer who has been de-
linquent for some time. It turns out that he has not paid the tax for two years. 
A total agreeable to both the taxpayer and the field man from the Comptroller's 
office is reached, and tax payment is made. Actual sales records are non-
existent, but on the basis of invoices and similar documents, the tax is 
determined with as much accuracy as possible under the circumstances. A 
simple notation is made on one line of the form stating that the payment 
covers the entire two-year period. Being collected in the field, it is not 
notarized. It may or may not be signed by the person making payment. 

The form, after it is received at the Austin office, almost has to be 
accepted at face value. It can be evidenced by the taxpayer as a valid re-
ceipt covering the period in question. Although there is no evidence of dis-
honesty in any of the records -- and it is definitely not intended that any such 
inference be made from these comments -- it is obvious that opportunity for 
dishonesty and collusion is ever-present in such a situation. Human nature 
is not incorruptible, and the present situation needlessly invites corruption. 

As a solution to the problem, any one of several procedures could be 
used. None would give complete assurance of honesty, of course, and none 
would guarantee full payment by all taxpayers. But in some respects it can 
be argued that these procedures would tend to improve the present situation. 
With reference to the reports themselves, a required separate report form 
for each quarter -- perhaps even showing monthly volume of sales for each 
taxable commodity for the year -- might be of considerable help. Office 
audits or checks, when based on a series of monthly or even quarterly fig-
ures , would be more apt to identify errors of payment or possible cases of 
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evasion. Required record systems maintained by taxpayers would permit 
accurate spot audits to be made in the field. These are much less expensive 
and in most cases fully as practical as complete audits. 

However, the matters of reports, records, evasions, and penalties 
can be seen in their proper perspective only when considered in the light of 
tax enforcement as a whole, not from the viewpoint of the coverage problem 
alone. 

Enforcement 

The difficulties attending enforcement of the radio, cosmetics, and 
playing cards tax have been discussed in earlier sections. At present, 
enforcement of the law is spotty and irregular. Lacking working tools, the 
field force has to accept the situation as it exists, and as a consequence, field 
expedients have to a pronounced extent been substituted for positive enforce-
ment policy. Of course, considerable improvement in enforcement could be 
achieved under present conditions. However, even with the best possible 
effort and maximum efficiency, the enforcement function could not be carried 
out in a truly satisfactory manner as the situation now stands. And indi-
cations are strong that optimum performance is not being approached today. 

Working tools, the lack of which was mentioned above, include au-
thority to inspect records and premises of taxpayers and the authority to 
suspend or revoke store licenses or the right to impose penalties. These 
are part of the police powers 68  of an administrator and are devices through 
which enforcement can be made effective. 

As has been mentioned earlier, the Comptroller is, under the present 
law, authorized to inspect records of taxpayers -- but only upon "reasonable 
notice." No determination of reasonable notice has been made; no diffi-
culties have thus far been encountered by the Comptroller's field men. Since 
it has caused no difficulty, there has been a general tendency on the part of 
administrators to ignore its potential implications. However, in view of the 
fact that this provision is somewhat unusual as compared with other Texas tax 
statutes, there might be some justification for its elimination from the law or, 
at best, clarification of its intent. The expression very possibly was intended 
to mean inspection during business hours and may have been borrowed from 
the case law doctrine regarding the right of stockholders to inspect company 
books which was developed to prevent harassment of the company. However, 
as an enforcement device, inspection of records loses much of its value if 
notice of such inspection has to be given. 

68The term "police powers" is used here in its broad and popular 
connotation. It is understood, of course, that it is frequently 
used in a much more restricted sense. 
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There has never been in the tax statute or in the regulations of the 

Comptroller any requirement that records of any kind be maintained nor that 
records, if kept, be maintained for any specified time to prevent destruction 
before an audit is made. Manifestly, field audits can be at best scarcely 
more than approximations. Not only is this situation troublesome in regard 
to coverage, as has been discussed above, but it makes virtually impossible 
any accurate enforcement activity by the field force. The field force lacks a 
most essential tool -- records which permit accurate check of tax liability. 
Underlying the problem of enforcement is, of course, the tax evader. If it 

were not for him, enforcement measures in contrast to routine collection 
procedures would be quite unnecessary, since normal collections would take 
care of the tax administration. Since the enforcement function, particularly 
when it requires the use of field organizations, is the most expensive part of 

tax administration, it is just as important to reduce the enforcement work 
load as much as possible as to make it possible for enforcement personnel to 
carry out their function successfully. 

In this tax, such a reduction of enforcement work load -- i. e. , that 
work required to carry out the tax law beyond the needs of administering the 
normal collection process -- and expense could possibly be achieved by 
addition of a few penalty provisions. If the taxpayer were allowed a full 
month after the close of a quarter to submit his report and payment, it would 
certainly not be unreasonable to have an automatic penalty apply for any pay-
ments later than that date. Applied as a percentage of tax due, with a 

minimum of five or ten dollars, the penalty would cause a taxpayer who has 
heretofore simply waited for a field man to appear and collect the tax to 
think twice about such delay. Interest on back taxes could also be required 
to further discourage delinquencies. This is impossible under the present 
law. 

Additionally, and most importantly from the viewpoint of adminis-
trative cost, a service charge for every field collection made would tend to 
discourage the present prevalent laxity in prompt submission of payments. 
Such a service charge -- perhaps five dollars as for the store tax -- would 
help reduce the cost of field collections. Thus, the law could accept, as 
present practice already does, the habit of late tax payment to field agents, 
but the state would not be forced to pay the current high enforcement cost. 

The service charge would also tend to break the present costly enforcement 
habits of large-city stores which have field men collect the tax each quarter. 
As a result, the Comptroller's field agents would have more time for other 
contacts. 

Making the tax due and payable on the day after the quarter for which 
payment is being made is unrealistic. Technically, the taxpayer is de-
linquent the day after the quarter ends. If penalty provisions for delinquency 
are imposed, a reasonable period -- perhaps one month -- should be per-
mitted for submission of the tax. 
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Questions of Policy: Exemptions 

Since car radios have been held by the Attorney General to be liable 
for the motor vehicle sales tax and not the radio tax, such radios require a 
lesser payment than do those not sold with cars. Legislative endorsement 
of this interpretation may be desirable in the event a question on this 
matter ever reaches the courts. Additionally, since administrators of the 
two taxes occasionally raise the question of whether the full price of a car 
radio is actually computed in all cases for the motor vehicle tax, it has been 
suggested that the affidavit form required for the motor vehicle sales tax be 
amended to add space for separate listing of a car radio. 

In the matter of radio combinations, the law does not give any express 
indication of legislative intent. The Attorney General, as mentioned above 
(Section 3), has ruled that the entire cost of the combination be used in com-
puting the tax when prices are not quoted separately. The policy of the 
Comptroller's office has been to receive payment on the total cost of the 
combination. It may be that the Legislature wishes to insure that the tax is 
levied on the entire cost of the combination whether prices are posted 
sepa-rately for components or not. In any event, legislative clarification would 
avoid possible future conflict on this point. 

Although it may not be the intent of the radio tax law to include carry-
ing and installation charges in the "gross receipts" for a particular sale, the 
Legislature may find it desirable to exclude such charges expressly in the 
statute and thus bolster the Attorney General's opinion on this subject. Like-
wise, legislative determination of whether or not "make-your-own" radio and 
television kits come within the tax law may be desirable. Such additions to 
the law simply keep the statute up-to-date, expressly indicate legislative 
desires on matters of policy which have arisen, and simplify the task of the 
taxpayer by making available in the law all the information he needs as to his 
liability without requiring him to search for copies of Attorney General's 

opinions. 

An important consideration in regard to exemptions is the matter of 
a "use clause." At present, radios, cosmetics, and playing cards shipped 
to the purchaser from out-of-state are tax-free. The volume of such 
transactions is not known, but administrators indicate it is sizable. A 
"use clause" levying a tax on the first use of such commodities in the state 
in cases where no intrastate sale had previously occurred would permit tax 
collections on all the taxable articles -- not just those sold in the state. 
Similar provisions can be found in the cigarette tax law and in the 1951 
amendment to the motor vehicle sales tax law. 
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Organization 

As has been mentioned on several occasions, the big failings in 
connection with utilization of the field force stem from the fact that the 
field men serve two essentially isolated masters, that there is no clear 
policy laid down for them to follow, and that no method exists for 
checking on the quality of their work. Both the Store Tax Division and 
the Cigarette Tax Division rule the field force through a system of remote 
control and without regular consultation with one another. No provisions 
are extant for insuring that field personnel are given a steady and proper 
work load. At some points, they may be deluged with delinquency reports 
from both divisions. Moreover, the timing of these requests for checking 
delinquencies may be such as to necessitate redoing an area just completed. 
The field areas are not so small as to make this a matter to be taken 
lightly. But even if the Store Tax Division and the Cigarette Tax Division 
could be gotten together on such matters as times for sending out delinquen-
cy reports, there would still remain such important factors as deciding 
relative amounts of time and effort to be given to the collection of the 
several taxes for which the field force is responsible and of setting in 
operation a system for guaranteeing that the plan is adhered to. 

There is no simple canned solution for difficulties of this kind. No 
matter what provision is made in law, the ultimate answer lies in active and 
imaginative action on the part of those charged with enforcement of the tax 
laws. However, the problem might be somewhat simplified if all taxes 
collected by a particular field force were put within one division and, there-
fore, under the control of one man. The division to which the field force is 
attached is certain to administratively favor the collection of its own taxes 
over those of another division, regardless of the relative importance of the 
taxes themselves. Moreover, the satisfactory operation of a system in which 
two divisions are using the same field force depends too heavily on the exis-
tence of cordial relations between the heads of the divisions. While such 
relations may at times be present, they are not assured. The state, if it 
relies on such a system of divided responsibility for the tax collection, is de-
pending to an unnecessary degree on personal relationships. While such re-
lationships are always highly important in the operation of any administrative 
organization, there is no particular reason for magnifying their significance 
more than is required by the generally-recognized limitations on all 

organi-zational arrangements. As mentioned earlier, the State Auditor recommend-
ed some years ago that the Cigarette and Store Tax Divisions be combined. 

Once a unified and integrated administrative organization has been 
established, it would be reasonable to expect a well-thought-out and care-
fully planned utilization of available field forces in collection and enforcement 
of the various taxes which are their responsibility. Moreover, methods of 
checking on field work could be devised as they have been in other juris-
dictions. These, however, seem to be matters which would have to be worked 
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out by the responsible officials. Detailed instructions in law concerning 
administrative operation of the field force might, in the long run, result in 
more harm than good. Such instructions cannot allow for the flexibility 
needed in the work-a-day business of collecting the state's taxes. 

In Conclusion 

Lacking teeth for enforcement, the radio-cosmetics-playing cards tax 
law presents the administrator with a difficult task. In spite of this, however, 
the tax has been a consistent revenue-producer and indicates a strong growth 
potential for coming years. Increases in revenue from this tax, however, 
depend to a great extent on future restrictions which might be imposed on 
civilian radio and television manufacture in case of war and upon the effort 
made to improve and make realistic the administration of the tax. 
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Chapter II 

THE GROSS PREMIUMS TAX 

SECTION I - HISTORICAL AND LEGAL DEVELOPMENT 

Insurance is a subject which has no starting point in history --- at 
least, none that can be found. When the historians go back as far as they 
can, they find the practice being employed to meet the problems of the 
times. And when they go beyond the periods for which they can find direct 
documentation, they find the idea of this practice being used by the ancients. 

The idea of insurance was known to the early Egyptians around 4000 
B. C. and formed the basis of a practice known as respondentia, whereby 
itinerant merchants who traveled abroad from Egypt to sell the goods of an-
other were excused from being sold into slavery for failure to account for 
the goods upon their return if they could prove that the goods had been lost 
due to robbers, the perils of the sea, or other such hazards. 1  

Insurance is frequently talked about today in a general and all-
inclusive manner, and the expression "insurance business" often is 
intended to encompass all forms of insurance. However, a distinction is 
frequently made between companies writing personal insurance (life, 
accident, health, etc.) and those writing property insurance (fire, marine, 
casualty, surety, etc.). These two categories of the insurance field come 
from widely divergent sources not originally recognized as even involving 
the same principle. 

Property insurance had its origin in the respondentia bond and the 
bottomery contract. These were in the nature of loan transactions. The 
owner of a ship, for instance, would borrow money for a voyage on a 
bottomery contract with the stipulation that if the ship was lost due to perils 
of the sea, he would not be required to repay the loan. Respondentia worked 
the same way for the Egyptians on land voyages and later for maritime states 
in respect to cargoes in ocean voyages. 

Personal insurance begins to be documented in history with the ad-
vent of the Roman Collegia Tenuiorum. These were organizations of work-
ers to provide for death benefits and burial expenses in return for the pay-
ment of initiation fees and certain monthly dues. 2 The same idea is again 

found in the guilds of the Middle Ages. The guilds compensated not only 

for the hardships attendant upon death but offered a form of indemnity to 

1  C. F. Trennery, The Origin and Early History of Insurance (London: 
P. S. King & Sons, Ltd. , 1926). 

2  John H. Magee, General Insurance (Chicago: Richard D. Irwin, 1947), 
p. 6. 
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members who had suffered losses due to fire, flood, robbery, and other 
such causes. 

Insurance as a specialized modern business is usually regarded as 
beginning with the underwriting activities at Lloyd's Coffeehouse in London 
in the early 1690's, though life policies are known to have been written in 
London as early as 1583. 3  

Fire insurance was known in England prior to the Great Fire of 1666 
but was little used. When 85 per cent of the buildings of London were 
destroyed in that conflagration, fire insurance received a sudden impetus. 

Early American Insurance Development 

The first efforts to meet the fire threat in the United States were in 
the formation of fire-fighting companies. Benjamin Franklin organized the 
first one in Philadelphia in 1730, but the first fire insurance company was 
not organized until 1752. It was the Philadelphia Contributionship, and 
Franklin was its first director. Though this was the first insurance company 
in the new world, American financial interests had been underwriting marine 
risks plying between England and the colonies since 1682. 

The first life insurance company to be chartered in this country was 
that of the Presbyterian Ministers' Fund in 1759. Operating in the Province 
of Pennsylvania this organization confined its activities largely to writing 
life insurance for clergymen. In the half century following, stock companies 
made a start, and life insurance as a business institution was established 
in the United States. 4  At first, people did not seem to understand or trust 
the life companies. In 1800, it is estimated, there were not more than 100 
policyholders in the country. By the outbreak of the Civil War there were 
56,000 policies outstanding in New York alone. 

As the insurance business gradually grew into a position of 
increasing importance and became financially a significant part of the 
economy of the country, its regulation and control by the states and its 
status as a source of revenue became a matter of interest. Early regu- 

3
Ibid. , p. 12. 

4—  
Magee, op. cit. , p. 20 

5
Edward L. Scheufler, Insurance Taxation in the State Economy, 
reprinted in part in Harold M. Groves, Viewpoints on Public Finance 
(New York: Henry Holt and Co. , 1947), p. 313. 
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lation manifested itself through taxation. As early as 1819 Connecticut 
taxed insurance companies and banks at six per cent of "their value. " In 
1824, New York imposed a tax of ten per cent on all premiums collected on 
New York risks by foreign fire insurance companies (those chartered in 
other states). Vermont levied the same type of tax with an eight per cent

6 
rate in 1825 and Massachusetts imposed a slightly different tax in 1832. 
The Massachusetts levy was the type known as a "reciprocal act," or retali-
atory tax, which became very common in the years that followed and was 
eventually enacted by practically every state. Not until 1945, when the 
United States Supreme Court held insurance to be interstate commerce, did 
the retaliatory feature disappear from state insurance tax laws. In most 
cases, the early acts were not primarily revenue measures but regulatory 
devices against out-of-state insurance concerns. Taxes on domestic 
insurance companies were generally enacted some years after the taxes on 
foreign companies. 

In 1835 the New York fire, with its loss of $20 million of property, 
caused the failure of a number of fire insurance companies. Taking 
caution from the example of New York, Massachusetts enacted, in 1837, 
legislation for fire insurance companies requiring the maintenance of 
certain funds to insure ability to carry out the contracts. This date is 
generally recognized as the beginning of state regulation of the insurance 
business. 

7 
Massachusetts also led in the regulation of life insurance companies. 

Its insurance department, established shortly before the Civil War, initiated 
some sound and needed administrative practices. New York, Connecticut, 
and Ohio followed Massachusetts' lead. The financial panic of 1873, in which 
many insurance companies failed, and the widespread abuses to which the in-
surance trade had been subjected caused other states to organize insurance 

8  departments. 	Texas was in this group. It established a department of 

"insurance, statistics, and history" in 1876. 9  

6For a discussion of the early state taxes on insurance companies, see 
Edwin R. A, Seligman, Essays in Taxation (New York: Macmillan Co., 
1925), p. 161 et. seq. 

7Magee, op. cit. pp. 22, 134. 

8Patterson, The Insurance Commissioner in the United States (Cambridge: 
Harvard University Press, 1927), pp. 519-537. 

9 Acts 15th Leg., R. S. 1876, ch. 133, p. 219. 
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The First Texas Insurance Tax 

Preceding this by a number of years, however, was the first Texas 
insurance tax passed in 1862, the same year California, which had for some 
years had a flat-rate levy on insurance companies, passed its first gross 
premiums tax. 10  It is interesting to note that during this period, before the 
close of the Civil War, the federal government levied a special tax on 
insurance companies. This was in the nature of a gross receipts tax placed 
on the railroads, insurance companies, and other such corporations. It was 
repealed shortly thereafter. 11 

Thus it can be seen that by the time Texas got around to levying its 
first insurance tax in 1862 and to the establishment of an insurance depart-
ment in 1876, neither the impost nor the agency was unique. 

In the early period of Texas insurance taxation, we find consider-
able experimentation. A gross premiums tax would hardly have been feasi-
ble at that point because Texas had no administrative machinery to check on 
the accuracy of such a tax. The department of history, insurance, and 
statistics had not been created. 

The first Texas tax on insurance companies was an occupation tax. 
It was to become the patriarch of a long line of occupation taxes extending 
all the way to the present. As the line of descent is traced, several 
distinct stages of development appear. Commencing with the earliest and 
coming down to the present, their sequence may be denominated: Flat 

Amount, Flat Amount - Gross Receipts, Gross Receipts, Flat Amount, and 
finally, Gross Premiums. 

The first tax imposed on insurance companies as such (they have 
always been subject to ad valorem taxation) was a flat amount. 12  It was in 
the form of an occupation tax and was only one item in a tax bill covering 
a multitude of other occupations, ranging from running an "eating house" to 
the practice of law and medicine. The tax levied against insurance compa-
nies was $50 per year. 

10Report of the Senate Interim Committee on State and Local Taxation, 
California Legislature, 1951, p. 233. 

11 
 WilliamJ. Schultze, American Public Finance (New York, Prentice 
Hall, 1938), p. 301. 

12Acts 9th Leg., R. S, , 1862, ch. 71, p. 50. 
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In 1864 the flat amount was raised to $100, and in addition, it was 
provided that each company shall pay an income tax of  two per centum on 
the gross amount of receipts from such occupation." 13 In 1870 there was 
levied on "every railroad, insurance, or telegraph company, doing busi-
ness within this State, an annual tax of two per cent upon the gross re-
ceipts of same." 14"From every agent or sub-agent of any insurance compa-
ny, not chartered by this state, $50 and two per cent on gross receipts" 
were enacted. 15  

A return to the flat amount method was made in 1871, at which time 
the hitherto broad classification of "insurance companies" was broken down 
into two groups. On life insurance companies an annual occupation tax of 
$500 was levied, and on fire and marine companies, $250. It may be sur-
mised that administrative facility was largely responsible for this return to 
a simple, proven method. 16  

Just why the distinction was made between life insurance companies 
on the one hand and fire and marine companies on the other is not known. 
Most states did not make such a distinction. Even today, Texas is in a 
distinct minority in having lower rates for fire companies. However, it is 
interesting to note that the separation into categories in the Texas law 
coincided with the great Chicago fire of 1871. 

Apparently still searching for a more satisfactory base, the Legis-
lature tried another device in 1873. The flat amount was allowed to remain 
the same for life companies, but an additional levy was required to be paid 
to each county in which the companies did business. The flat amount was 
lowered to $200 for fire and marine companies, but they, too, were assessed 
for each county. 

Through the acts of 1889, insurance taxation remained substantially 
as it was in 1873. Changes in the flat amounts occurred from time to time, 
but these were not drastic. By 1889, they had come to be levies against 
the life companies in the amount of $300, plus $10 for each county, and levies 

13Acts 10th Leg. , 2d C. S. , 1865, ch. 11, p. 9- 
14Acts 13th Leg., C, S. , 1870, ch. 82, pp. 199,216. 

15 Ibid. , p. 200. 
1 6-  

Acts 14th Leg., R. S. , 1871, ch. 52, p. 47. 
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against the fire, marine, and health companies of $200, plus $7 for each 
7 county. 

Present Pattern Established 

The period of experimentation came to an end in 1893. At least, 
after that date the experimentation was confined within the structure of a 
gross premiums tax. The flat-amount approach, with its various aux-
iliary devices, was discarded. Moreover, Texas was in a much better po-
sition in 1893 to administer the gross premiums tax than it had been during 
the earlier periods. A state insurance department had been functioning for 
nearly 17 years, and there were no problems of post-war reconstruction or 
financial crisis to stand in the way. 

Distrust of corporations had been growing for some time prior to 
this date, as evidenced by passage of the Sherman Anti-Trust Act in 1890. 
While there were no immediate financial crises, generally unsettled busi-
ness conditions accentuated the unfriendly feeling toward the corporations. 
Certainly the depression which began in 1893 and lingered until 1898 did not 
relieve the feeling. At any rate, legislation directed at corporations during 
this era was likely to be received with public approbation. Reflecting this 
sentiment of the country , Texas Governor James S. Hogg had made his race 
for office on the platform of trust regulation. "Texas must rule the corpo-
rations or they will rule and ruin the people, " he said. 18  

On January 25, 1893, Representative S. P. Mills of McLennan County 
introduced the bill which can be regarded as the beginning of our modern 
gross premium taxation. It was entitled "An act to fix the rate of taxation 
on insurance companies, telephone companies and other corporations. . . and 
to repeal all laws and parts of laws in conflict herewith. " 

The bill also provided in Section 5 for the first corporation franchise 
tax in Texas. 

17
"At the beginning of this period, life, fire, and marine insurance 
companies were the only ones of the great modern corporations subject 
in this state to a special occupation tax. By the end of the period, 
however, and as a result of the tax measures adopted in 1879, not only 
were these companies, but gas, telegraph, express, sleeping and 
dining cars, and railroad companies were so taxable." 
E. T. Miller, A Financial History of Texas (Austin: University of Texas 
Bulletin No. 37, 1916), p. 217. 

18  Joseph L. Clark, A History of Texas (New York: D. C. Heath & Co. , 
1940), p. 356. 
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In the Senate, the Committee on Finance attached an amendment to 
reduce the tax by one-half to those companies which had one-half of their 
gross premium receipts (as distinguished from investment and other in-
come) invested in Texas. Here struggling to be born was one of the 
provisions of the modern law -- the tax reducing investments -- but the 
birth was to be postponed until 1905. 

After revisions by a free conference committee, the act passed both 
Houses and was approved by the Governor on May 11, 1893. 

In its final form, it placed a tax of 1 and 1/4 per cent on gross 
premium receipts of life insurance companies from business within the 
state and 1/2 of one per cent on gross premium receipts of fire, marine, 
and other companies within the state. 1 `' 

To follow the theme of distinguishing between the personal insurance 
companies and the property insurance companies, it is interesting to note at 
this point that the classes as we know them today were not set up in the 

1893 act. This act did recognize two classes, but, by our present standards, 
they seem to be a rather hodgepodge assortment. It is to be noted that 
health and accident insurance, today classified with life insurance under the 
personal coverages was then placed in the fire and marine group. 

Seemingly prevalent among political thinkers in many states at this 
period, particularly in states outside New England, was the idea that 
eastern insurance companies, especially life companies, were drawing the 
wealth out of these states in the form of insurance premiums. It was 
reasoned that these eastern companies made no investments in the other 
states and were thus not subjected to any property taxes. At the same 
time they were carrying on thriving businesses under the protection of local 
laws. It seemed only fair that they should bear some proportion of the 
expense of running the governments of the states from which they profited. 

Since the insurance taxes were accounting for approximately one-half of all 
revenues from occupation taxes during this period, it is understandable 20 
that considerable interest in insurance taxation was evident at the Capitol. 

A particular animosity was built up against New York, where a state 
law required insurance companies to invest at least 50 per cent of their 
reserves in that state. 21  

19 The other companies were "health, livestock guarantee or accident." 
Acts 23d Leg. , R, So , 1893, ch. 102, p. 156. 

20Miller, op. cit. , p. 310. 
21 Reserves are the portion of a company's assets set aside to enable the 

organization to meet all claims on the insurance then in force and 
shown as a liability on the books of the company. 
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New York was regarded as somewhat of a financial vampire which 
was draining the life blood of the agricultural states. At least this was 
the analysis of the situation made in 1897 by Governor Co A. Culbertson, 
whose fame has come to rest on his vigor in tightening the anti-trust laws, 

collecting past-due taxes, and safeguarding labor. 22  

In a "condition of the State" address to the Legislature in 1897, 
he said: 

This drain might be more sufferable but for the 

fact that the money is squandered by the officials 
of the companies in the most scandalous salaries, 
perquisites and incidentals. The presidents of 
some of them receive higher salaries than the 

President of the United States. One of these, 
distinguished in rascality and driven from the 
presidency for unexampled venality, was afterward 
pensioned for life at the sum of $37, 500 annually 
by his accomplices on the directorate. 23  

He went on to cite figures showing that the drain for the last ten years 
had totaled $13, 696,555.34, which was more than the taxable values for 
the "great counties of Bell or Collin." 

Following a specific recommendation of the Governor, the Legis-

lature increased the tax on life insurance companies to two per cent, the 
rate on marine and other property insurance companies to one per cent and 
left the rate on fire companies at 1/2 of one per cent. 24  

Tax-reducing Investments and the Robertson Act 

A small plug for the drain was fashioned in the tax of 1905. The 
idea of tax-reducing investments which had been proffered by the Senate 
in 1893 was brought out, dusted off, and made a part of the tax. 

22 Clark, op. cit. , p. 356. 
23House Journal, 25th Legislature, January 14, 1897, p. 22. 

24Acts 25th Legislature, Re. S. 1897, ch. 104, p. 1406 
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A tax of 2 and 1/4 per cent was placed on the life companies, but 

this could be reduced to 1/2 of one per cent or 1/4 of one per cent by 
investing respectively one-quarter or one-half of the company's entire 
assets in Texas securities or real estate. The rate on fire companies was 
increased to 1 and 3/4 per cent, and the rate on surety and guaranty 
companies to two per  cent; but here again Texas investments were allowed 
to reduce the tax. Z  

The idea of requiring the foreign insurance company to make 
investments in the state was not entirely new. In fact, when California 
levied its first gross premiums tax in 1862, the tax was imposed only on 
foreign companies with less than $50,000 invested in California. 

California was also having trouble with the "drain problem" at 
about the same time it was being considered in Texas, but it reached a 
different solution. As a result of the recommendations of a 1906 com-
mission on revenue and taxation, California finally adopted in 1910 a 
constitutional amendment which permitted insurance companies, both 
foreign and domestic, to offset against the gross premiums tax the amount 
of any county and municipal taxes paid on real estate owned in California. 
This provision remained in the California constitution until it was repealed 
in 1943. 

That the Texas tax-reducing investments scheme was workable is 
attested by the fact it has continued to be a part of the tax statutes down to 
the present day. While the provision is not found in the taxing statutes of 
most states, it is by no means unique and may be found with certain 
variations in the statutes of Colorado, Louisiana, Georgia, Idaho, and 
others. 

But the real plug for the financial drain came in the form of the 
Robertson Act in 1907. It was the culmination of several years' efforts. 

In fact, a bill requiring compulsory investment of insurance company 
funds in Texas securities or real estate as fulfillment of the campaign 
promise of Governor Culbertson had been introduced as early as 1897 but 
had been defeated in the House after passing the Senate. The 1907 action 
came soon after the Armstrong investigations into the life insurance busi-
ness in New York. The investigations had aroused a national hue-and-cry 
by their disclosures of graft, mismanagement, and the like. 26  

25Acts 29th Leg. , 1st Co S. , 1905, p. 427. 
26magee, op. cit. , p. 27. 
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The Robertson Act, named for Representative James H. 
Robertson, who introduced it, became law April 24, 1907. It provided: 

That all stock of mutual companies incorporated 
under the laws of this State or in any other State 

of the United States or any foreign country, for 
the purpose of doing a life insurance business in 
this State, invest and keep invested in Texas 
securities and in Texas real estate, as hereinafter 
provided, a sum of money equal to at least seventy-
five per cent of the aggregate amount of the legal 
reserve set apart and apportioned to policies of life 

insurance written on the lives of citizens of this 
State. 

Whether there was actually a drain on Texas and whether the law 
operated for the benefit or the detriment of the Texas citizen and Texas 28 
financial interests was a subject of much bitter debate for years afterward. 

Whatever the right answer might have been, this much is known: 
Twenty-two life insurance companies stopped writing policies in Texas 
after the passage of the act, and ten of them have now returned to write 
policies under the act. 29  

27Acts 30th Leg. , R. So , 1907, ch. 170, p. 316, presently Tex. Civ. Stat. 
(Vernon, 1948) art. 4765 et. seq. 

28For an answer to the "drain argument, " see Locke and Locke, 
"Discussion Before the Texas Welfare Commission of the Robertson 
Insurance Act, " 1912, p. 40, in which statistics are cited to show that 
there was no drain when properly analyzed or that, using the formula of 
Governor Culbertson, the drain was greater after the passage of this 
act. 

2 9Many efforts have been made to repeal the Robertson Act. One bill with 
that intent was introduced in 1915 at the behest of Governor James E. 
Ferguson. Known as the Gibson Bill, it was defeated in the House after 
passing the Senate. A general referendum for repeal was defeated at 
the primary election of 1916. In 1925 the Wirtz Bill, another attempt 
at repeal, was defeated in the Senate after passing the House. Other 
futile attempts were made in 1925 and 1927. For an excellent collection 
of materials on the Robertson Act, see File 368.63, Texas State 

Library, Legislative Reference Division. 
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With the Robertson Act, which applied only to life insurance 
companies and was not. itself a tax statute, and the changes made in 1909, the 
plan of gross premium taxation took on a final structural form. Thereafter 
for many years, the changes dealt chiefly with modification of the rates. 

Prior to 1907, the rate on the fire and marine companies had been 
separate from that on casualty and surety companies. Since 1907, these 
two branches of insurance have received the same treatment in rates and 
other provisions. In the same year, the rate was increased to three per 

30 
cent on life companies, subject to reduction by virtue of Texas investments. 
In 1909 a distinction was between methods of taxing domestic and foreign 
life companies. Domestic life companies were relieved of the occupation 
tax; foreign life companies remained subject to the tax, which was modified 
depending upon tax-reducing investments. 31  

From 1909 to 1936, domestic life insurance companies were not 
required to pay the gross premiums tax. The foreign life insurance compa-
nies licensed to do business in Texas, like the domestics, were required to 
comply with the Robertson Act and invest at least 75 per cent of their legal 
reserves on account of Texas business in Texas investments. This 75 per 
cent, however, was not the same as that mentioned in the tax-reducing 
investments. The Robertson Act called for 75 per cent of the legal reserves 
on account of Texas business. The tax-reducing investments called for 
75 per cent of the investments of the insurance company made in a state other 
than Texas where the insurance company had its greatest amount of funds in-
vested. In many cases, 75 per cent of the Texas reserves would not quite 
equal 75 per cent of the company's investments made in the state of its high-
est investments. 

One effect of the full basic rate of 3 per cent on foreign life companies 
during this period (1909-1936) was that it acted as a barrier to those compa-
nies which had withdrawn from Texas after passage of the Robertson Act. 
These companies were still collecting premiums on business written before 
their withdrawal. Each year the gross premiums tax, applied to these pre-
miums, became an entry on the books of the Board of Insurance Commision-
ers against the day they should seek readmission to the state. When New 
York Life returned in 1947, after a 40-year absence, it paid $444,265.46 in 
back taxes. (See Table Ins -- 1). 

30Acts 30th Leg. , 1st C. S. , 1907, p. 479. 
31

Acts 31st Leg., R, Se , 1909, p. 192. 
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Table Ins -- 1 
Companies Withdrawing from Texas During 1907, After Enactment- of 
Robertson Law* 

Returned 
Name 	 Address 	 to Texas 	Tax Paid 

Columbia National 
Des Moines Life 
Equitable Life 
Fidelity Mutual 
Germania Life 

(formerly Guardian ,  Life) 
Home Life 
Manhattan Life 
Mass. Mutual Life 
Metropolitan Life 
Mutual Benefit Life 
Mutual Life of N. Y. 
National Life 
New York Life 
Northwestern Mutual 
Penn Mutual 
Prudential 
Reliance Life 
Security Mutual 
Travelers Ins. Co. 
Union Mutual 
Washington Life 
Wisconsin Life 

Boston., Mass. 
Lies Moines, Iowa 
New York, N. Y. 
Philadelphia, Pa. 
New York, N. Y. 

New York, N. Y. 
New York, N. Y. 
Springfield, Mass. 
New York, N. Y. 
Newark, N. J. 
New York, N. Y. 
Montpelier, Vt. 
New York, N. Y. 
Milwaukee, Wis. 
Philadelphia, Pa. 
Newark, N. J. 
Pittsburgh, Pa. 
Binghampton, N. Y. 
Hartford, Conn. 
Portland, Maine 
New York, N. Y. 
Madison, Wis. 

19-37 	405,980.97 

9-27-47 	22,545.80 

10-10-49 	24,703.26 
1908 
7-6-51 	19,761.34 
10-30-23 	63,718.29 

9-1-50 	211,000.00 

9-4-47 	444,265.46 

1928 	86,283.W 
1909 

1922 	16,584 83 
3-29-48 	6,421.. 04 

As of 7-6-51 	$ 1,301,264.59 

*In 1907 there were 47 life companies transacting business in Texas, 
and 22 life companies withdrew from Texas that year. Of that 
number, 12 have returned. 

The Robertson Law became effective July 12, 1907. 

Source: Manuscript prepared by the Board of Insurance 
Commissioners as of September 1, 1950. 
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The Robertson Act was challenged early in the case of 
Metropolitan Life Ins. Co. v. Love; 32  and this apparently was the only 
case in which the validity of the act has been questioned. The insurance 
company sought by its application a writ of mandamus to compel the 
Commissioner to issue it a permit to do business in Texas, alleging 
that it had fulfilled all the requisites except compliance with the 
Robertson Act and asserting that this was unnecessary because the act 
was unconstitutional and so invalid. The Supreme Court found that the 
Insurance Commissioner's duty to investigate the affairs of the applicant 
to the extent that he deems prudent was not merely a ministerial duty and 
that therefore mandamus could not be issued. The court's view of the 
facts was such that it found it unnecessary to discuss the company's 
assertions concerning the Robertson Act. Neither the opinion of the court 
nor the summary of the parties' briefs in the official reports indicate the 
basis for the attack upon the act. 

In 1936, domestic life insurance companies were again made liable 
for the premiums tax at the rate of 1/2 of one per cent. 33  

It is interesting to note that the highest tax rates, both for the fire 
and casualty group and the life group, were made effective in 1941. That 
year the basic fire rate was 4.05 per cent with a possible reduction to 
1 and 1/2 per cent or 3/4 of one per cent for respective investments of 
one-fourth and one-half of the entire assets of the company in Texas. 34 

 The basic rate for foreign life companies was 4.65 per cent with deduction 
steps to 4. 05, 3.6, and 3.1 per cent for investments of 30, 60, and 75 per 
cent of the company's Texas reserves in Texas securities. Domestic life 
rates were increased slightly to 5/8 of one per cent. 

After 1941, no changes occurred until 1945, at which time the 
gross premiums tax structure underwent some major alterations. Two 
opinions of the Supreme Court of the United States -- U. S. v. South-
Eastern Underwriters Ass'n. 35  and Polish National Alliance v. Labor 
Board36 --handed down in June 1944 were the moving causes in these 
changes. 

32 101 Tex. 444, 108 S.W. 821 (1908). 

33Acts 44th Leg. , 3d C. S. . 1936, ch. 495, art. IV, p. 2075. 
34Acts 47th Leg. , R. S. , 1941, ch. 184, art. XVIII. 

35 322 U. S. 533 (1944). 

36 322 U. S. 643 (1944). 

57 



Insurance as Commerce 

In the 75 years since Paul v. Virginia, 37  the belief had become 
firmly established that insurance was not within the reach of Congress 
and not within the purview of the Commerce -Clause of the federal 
constitution. Mr. Justice Field declared that "Issuing a policy of 
insurance is not a transaction of Commerce. " 38 If the insurance busi-
ness was not commerce, it then could not be interstate commerce. How-
ever, an abrupt change occurred when the court delivered its opinions in 

U. S. v. South-Eastern Underwriters Ass'n. and Polish National Alliance 
v. National Labor Relations Board. These two decisions opened the door 

to federal regulation of the insurance business and cast a cloud on state 
regulation and certain state taxation. "Perhaps it would be more accu- 
rate to say that these two decisions merely tore away an illusory veil from 

a door that was open all the time." 39 It was widely felt that a stunning, 
though not entirely unexpected, blow to the insurance profession had been 
struck. 

Beginning with the Paul case, a series of "insurance cases," as 
they became known to students of constitutional law, found their way to 
the Supreme Court. Because these cases may be of assistance in under-
standing past legislation and the current situation, it may be appropriate 
to review some of them briefly. 

In the Paul case, Paul, a citizen of Virginia, was indicted for 
selling insurance for a foreign company without a license. The license 
had been denied him because the New York company which Paul represented 
refused to deposit certain securities in compliance with Virginia statutes. 
Paul contended, inter alia, that insurance was commerce, that his activity 
was interstate commerce, that Virginia's statutes amounted to regulation 
of interstate commerce, and that this was forbidden by the federal 
constitution. The court held that the Virginia statutes were not in con-
flict with the federal constitution. Mr. Justice Field declared for the court: 

37 8 Wall. 168 (1869) 

38 Ibid. 

39
Patterson, The Future of State Supervision of Insurance, 23 Tex. L. 
Rev. 18, 19)44). This article contains a penetrating review of the 
problems posed by these two decisions. 
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Issuing a policy of insurance is not .a transaction of 
commerce. The policies are simple contracts 
of indemnity against loss by fire, entered into be-
tween the corporations and the insured, for a con-
sideration paid by the latter. These contracts are 
not articles of commerce in any proper meaning of 
the word. They are not subjects of trade and barter 
offered in the market as something having an existence 
and value independent of the parties to them. They 
are not commodities to be shipped or forwarded from 
one State to another, and then put up for sale. They 
are like other personal contracts between parties 
which are completed by their signature and the trans-
fer of the consideration. Such contracts are not 
inter-state transactions, though the parties may be 

domiciled in different States. The policies do not 
take effect -- are not executed contracts -- until de-
livered by the agent in Virginia. They are, then, 
local transactions, and are governed by local law. 
They do not constitute a part of the commerce between 
States.... 40  

State regulation having been tested in the Paul case, the right 
of a state to tax insurance business done within the state by an out- 
state company was raised in New York Life Insurance Company v. Deer 
Lodge County. 

41
Montana law required insurance companies to pay a 

tax to the county based upon the excess of premiums collected therein 
over losses and ordinary expenses incurred therein during the year. The 
insurance company, with home offices in New York, brought an action to 
recover the tax paid under protest, contending that the company's acti-
vities constituted interstate commerce; that the tax was a burden thereon 
and therefore invalid as contrary to the Commerce Clause of the Federal 
Constitution. The court carefully reviewed its six insurance cases since 
the Paul case, involving several different kinds of insurance, and con-
cluded, "The decision of the cases is that contracts of insurance are not 
commerce at all, neither state nor interstate." 42  Thus, the Montana tax 
was held valid. 

It is very important to notice that the "insurance cases" had all 
been concerned with the efforts of the states to regulate and tax insurance 
companies. The question had never been asked, "Can the federal govern- 

40 Paul v. Virginia, 8 Wall. 168, 183 (1869) 
41 231 U. S. 495 (1913). 

42 Ibid. , p. 510. 
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ment regulate and tax them ?" The decisions had held that the states 
could do this because the business of insurance was not commerce, or at 
the most not interstate commerce. From this it was deduced that the 
insurance business could not be regulated and controlled by the federal 
government. 

The Missouri Rate Cases 

The precipitant which brought about the investigations that ulti-
mately led to the federal anti-trust suit against the South-Eastern Under-
writers Association was an insurance fraud in Missouri. The cases re-
sulting from this fraud are now referred to as the "Missouri Rate Cases." 
The leading character in these cases was Thomas J. Pendergast, and he 
led the other characters to the federal penitentiary. 

In the fraud, 139 insurance companies had instituted the same 
number of injunction suits against the Superintendent of Insurance and the 
Attorney General to restrain enforcement of an order made by the Super-
intendent of Insurance fixing fire insurance rates. The companies 
contended that the rates were confiscatory. The court permitted the 
collection of the higher rates pending the trial but impounded the excess. 
This deposit was $10, 000, 000 at the time of the fraud. Through the 
machinations of Pendergast, the Superintendent of Insurance and the 
insurance companies entered into "a pretended or fake settlement of the 
suits, whereby the interest of policyholders would be sacrificed and 80 per 
cent of the impounded fund would be paid to the companies." The fake 
settlement was presented to the court which, deceived into thinking it an 
adversary settlement made in good faith, approved it. Pendergast and 
the others received large sums from the insurance conspiracy which 
they failed to report for income tax. 

For awhile the goose hung high. Then "seemingly insignificant 
and unrelated facts" led the United States Attorney for the Western 
District into an investigation which uncovered the whole escapade. 43  

For years prior to the Missouri cases, numerous organizations 
and conferences of insurance companies combined to fix rates. 
Admittedly, this was a practice not permitted by the Sherman Act, but 
it was thought insurance companies were not subject to the act. 44  After 
the Missouri cases, the United States Attorney General appointed a 

43 28 F. Supp. 602 (1939). For the full history of the fraud and its 
effect upon the insurance litigation, see American Insurance 
Company v. Lucas, 38 F. Supp. 896, 926, (1941); also, 34 F 
Supp. 26971940 ; Pendergast v. United States, 317 U.S. 412(1943). 

44Appleman, Insurance Law and Practice (1946) 269, sec. 10581. 
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special assistant to look into the possibility of anti-trust violation. 
Upon receiving and considering his report, the Attorney General decided 
to prosecute one of the offenders. United States v. South-Eastern Under -
writers Association resulted from this decision . 45  

The South-Eastern Underwriters Association (SEUA) and its 
membership of 198 stock fire insurance companies and 27 individuals were 
indicted under the Sherman Anti-Trust Act. The indictment alleged two 
conspiracies: (1) to restrain interstate trade and commerce by fixing 
arbitrary non-competitive premium rates and (2) to monopolize trade and 
commerce among six southeastern states. The indictment charged that 
the SEUA controlled 90 per cent of the fire and allied lines in Florida, 
Georgia, North Carolina, South Carolina, and Virginia; fixed premium 
rates; and employed boycotts, coercion, and intimidation to force non-mem-
ber insurance companies into the conspiracy and compel agents not to repre-
sent non-members. 

The district court sustained SEAU's demurrer to the indictment on 
the ground that "the business of fire insurance is not commerce, either 
intrastate or interstate" and that therefore it was not subject to the pro-
hibitions of the Sherman Act. On appeal, the Supreme Court held, with 
Chief Justice Stone and Justices Frankfurter and Jackson dissenting, that 

the judgment sustaining the demurrer should be reversed. 46  That this 

case had attracted wide public interest is attested by the fact that 35 states, 
not including Texas, had filed amicus curiae briefs; they argued for a po-
sition contrary to that subsequently adopted by the court. 

45
322 U.S. 533 (1944). 

46
In a case dealing with the same general problem and handed down the 
same day, Polish National Alliance v. National Labor Relations Board, 
322 U.S. 643 (1944), the Supreme Court held that the National Labor 
Relations Act did apply to alleged unfair labor practices of a fraternal 
benefit society engaged in the making of life, accident, and health 
insurance contracts across state lines and that such application was 
within Congress' power under the Commerce Clause. Mr. Justice 
Frankfurter for the court found that the society's conduct affected 
interstate commerce and upon that ground could be regulated by 
Congress. Mr. Justice Black, joined by Justices Douglas and Murphy, 
concurred, contending, however, that the society's activities were 
commerce and did not merely "affect commerce." 
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Mr. Justice. Black writing for a majority of the court in a 25-page 
opinion crammed with footnotes, reviewed the history of the insurance 
business and constitutional law. The court's opinion concluded that the 
insurance business carried on by the defendants was commerce and that 
Congress did not intend to exempt the insurance business from the bans of 
the Sherman Act. At pages 539-540, he viewed the imposing position of 
insurance in the national economy: 

The modern insurance business holds a commanding 
position in the trade and commerce of our Nation: 
Built upon the sale of contracts of indemnity, it has 
become one of the largest and most important branches 
of commerce. Its total assets exceed $37, 000, 000, 000, 
or the approximate equivalent of the value of all farm 
lands and buildings in the United States. Its annual premium 
receipts exceed $6, 000, 000, 000, more than the average 
revenue receipts of the United States Government during the 
last decade. . . Insurance touches the home, the family, and 
the occupation or the business of almost every person in the 
United States. 

Upon examining the interstate commerce arguments, Justice Black 
said the entire insurance transaction, not merely the insurance contract, 
should be examined: 

We may grant that a contract of insurance, considered as 
a thing apart from negotiation and execution, does not in 
itself constitute interstate commerce. . . But it does not 
follow that the Court is powerless to examine the en-
tire transaction, of which the contract is but a part, in 
order to determine whether there may be a chain of events 
which becomes interstate commerce. 

Only by treating the Congressional power over commerce as 
a "technical legal conception" rather than as a "practical 
one, drawn from the course of business" could such a 
conclusion be reached. In short, a nationwide business is 
not deprived of its interstate character merely because it 
is built upon sales contracts which are local in nature. 
Were the rule otherwise, few businesses could be said to 
be engaged in interstate commerce. 47  

47 322 U.S. 533, 546-547 (1944). 
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Chief Justice Stone in his dissent conceded that the modern in-
surance business had interstate manifestations which afford the basis for 
federal regulation but contended that such regulation must be based on the 
premise that it was regulation of activities affecting commerce and not a 
regulation of commerce because insurance has long been declared not 
to be commerce. He further stated that the facts demonstrated that 
Congress did not intend that the Sherman Act should apply to the insurance 
business. Mr. Justice Jackson took the position that modern insurance 
business, as usually conducted, is in fact commerce, and where conducted 
across state lines is in fact interstate commerce; however, insurance has 
acquired an established doctrinal status not based on current facts; for 
constitutional purposes a fiction has been established, and long acted upon 
by the court, the states, and Congress, that insurance is not commerce; 
and that so long as Congress acquiesces, the court should adhere to the 

doctrine. He maintained that such an approach would permit Congress to 
regulate at some future date should it wish but would remove a cloud from 
present state regulation and taxation. 

The minority of the court, in its concern over the impact of the de-
cision, echoed the sentiments of the court in the Deer Lodge case, where 
the insurance company took a position contrary to that taken by the compa-
nies in the case under consideration. Mr. Chief Justice Stone pro-
phetically raised the questions of the impact of the court's decision in the 
following statement: 

Its (Supreme Court) action in now overturning the 
precedents of seventy-five years governing a 
business of such volume and of such wide 
ramifications, cannot fail to be the occasion for 
loosing a flood of litigation and of legislation, 

state and national, in order to establish a new 
boundary between state and national power, raising 
questions which cannot be answered for years to 
come, during which a great business and the regulatory 
officers of every state must be harassed by all the 
doubts and difficulties inseparable from a realignment 
of the distribution of power in our federal system, 48 

48 
Ibid. , p. 583. 
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Mr. Justice Jackson considered the majority opinion to be 
erroneous policy: 

The Court's decision at very least will require an 
extensive overhauling of state legislation relating 
to taxation and supervision. The whole legal basis 
will have to be reconsidered. What will be 
irretrievably lost and what may be salvaged no one now 
can say, and it will take a generation of litigation to 
determine. Certainly the states lose very important 
controls and very considerable revenues. The 
recklessness of such a course is emphasized when we 
consider that Congress has not one line of legislation 
deliberately designed to take over federal responsibility 
for this important and complicated enterprise. 49  

The McCarran Act 

In 1943, when the United States appealed from the decision of the 
district court, alarm was spread in the insurance world. On September 20 
of that year, companion bills were introduced in Congress, the Walter-
Hancock Bill in the House and the Baily-Van Nuys Bill in the Senate. These 
would have exempted insurance from all federal control, including the anti-
trust acts. The House passed its bill, but the Senate balked. After much 
negotiation, a compromise measure, the McCarran Act, carrying the 
approval of the state insurance commissioners and the insurance 
companies, was passed as Public Law 15. Entitled "An Act to Express 
the Intent of the Congress with Reference to the Regulation of the Business 
of Insurance, " it was approved by the president on March 9, 1945. 

Summarized, it provides: 

(a) Regulation and taxation by the states of the business 
of insurance is in the public interest; and silence of 
Congress shall be no barrier. 

(b) The business shall be subject to state laws which 
regulate and tax it. 

(c) No act of Congress, unless it refer specifically to 
insurance, shall invalidate any such state law: 
Provided that after January 1, 1947 (later extended 
to June 30, 1948), the Sherman Act, the Clayton Act, 
and the Federal Trade Commission Act shall be appli- 
cable to insurance to the extent that insurance is not 
regulated by the state law. 

49Ibid. , p. 590. 
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(d) Until January 1, 1947 (later extended to June 30, 1948), the 
aforesaid acts and the Robinson -Patman Act shall not apply 
to insurance. 

(e) The Sherman Act shall continue to apply to boycott, coercion, 
and intimidation 

(f) This Act shall not affect the application of the National Labor 
Relations Act, the Fair Labor Standards Act, or the Merchant 
Marine Act of 1920. 50  

The fright occasioned by the SEUA decision was not completely allay-
ed by the passage of Public Law 15. Many states, including Texas, were fear-
ful that their taxing statutes would be held unconstitutional as an undue inter- 
ference with interstate commerce and proceeded forthwith to put their houses in 
order. Retaliatory provisions fell from the taxing statutes like autumn leaves in 
many states. Texas was no exception. Provisions which had avowedly discrimi-
nated against foreign companies from their very inception were repealed and re-
enacted in such form that no discrimination remained. 

But while many states were frantically overhauling their tax structures to 
accord with the new Supreme Court view, others remained dauntless and even re-
tained their, retaliatory provisions. 51  

Prior to the 1945 change in Texas, the domestic life insurance companies 
were taxed at the rate of 5/8 of one per cent, while foreign life companies were 
being taxed at the basic rate of '4.65 per cent. In the 1945 change, domestic and 
foreign life companies were placed on the same basis. 52  Both were taxed at the 
rate of 3.5 per cent, and for the first time since 1909, the schedule of tax-re-
ducing investments was made the same for both. This schedule permitted the 
company to reduce its tax to as little as .95 of one per cent of the amount it had in-
vested in the state honored by its maximum investments. 

50 This summary is borrowed from Lilly, Insurance as Commerce - Five Years 
Under the SEUA Decision (195Q), Maryland Law Review 81. The act, however, 
is short and is sectionized in like manner. 

51 For a succinct description of the effect of the SEUA case, see CCH, State Tax 
Guide, p. 2011. 
Confirmation of the fact that the overhauling of the Texas statutes in 1945 was 
due to the SEUA case was obtained from an oral interview with William J. R. 
King, author of Texas Laws on Insurance (1949), who was on the Texas Attorney 
General's Staff at the time this legislation was recommended. 

52 Acts 49th Leg., R. S. , 1945, ch. 279, p. 442. 
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There had never been any distinction between foreign and domestic fire 
and casualty companies, but, nevertheless, the tax statute was modified in re-
spect to the tax-reducing investments for such companies. Prior to 1945, this 
schedule had been based on the percentage of "its entire assets" which the 
company had invested in Texas real estate and securities. 53  

After the 1945 act, the tax-reducing investment schedule was based on a 
percentage of "the amount that it had invested in similar securities in the state 
in which it had its highest percentage of admitted assets invested." If the 
company should invest in Texas as much as 90 per cent of the highest amount it 
had invested in any other state, its tax would be reduced from the basic rate of 
3.5 per cent to one per cent. 54  

On the national scene, after the passage of Public Law 15, the State 
Insurance Commissioners, the insurance industry, and the Insurance Section 
of the American Bar Association worked together feverishly to turn out 
proposed state legislation which would be acceptable to the various interests 
involved and still act as a shield against federal anti-trust laws. There were 
wheels within wheels and committees within committees, but the All-Industry 
Committee was the chief mover. 55  

This committee produced suggested rate law legislation which has now 
been adopted in all states. 

The full meaning of the South-Eastern Underwriters case and the McCarran 
Act and the status of state insurance taxation and regulation was not clear. Con-
siderable comfort was given to the states by the Supreme Court in Prudential 
Insurance Co. v. Benjamin, 56  in which the court sustained a South Carolina tax 
which discriminated against out-state insurance companies. South Carolina im-
posed a three per cent tax, with a tax-reducing investments provision, based up-
on gross premium returns from the state. South Carolina insurance companies 
were totally exempt from the tax. Prudential, a New Jersey Corporation, having 
paid the tax for years, reneged shortly after the South-Eastern Underwriters case 
and brought action in the state Supreme Court contesting the validity of the tax. 
Prudential argued that, since the tax was levied without regard to its interstate or 
local character and since domestic companies were exempt, the tax was invalid be- 
cause it discriminated against interstate commerce. On appeal, the Supreme Court 
sustained the tax. Conceding that the South Carolina tax discriminated against 
interstate commerce in insurance and so generally would be invalid, the unanimous 
court decision declared that the tax is valid because Congress, through the McCarran 
Act, has consented to such discrimination by way of state taxation and that such con-
sent is constitutional. From this case one writer concluded: "The prohibition 

5 3  Acts 47th Leg., R. S. , 1941, ch. 184, art. 18, sec. 1, p. 269. 
54 Acts 49th Leg., R.S., 1945, ch. 341, p. 574. 
55 Lilly, op. cit. , p. 92. 
56 328 U.57 41513- (1946), 
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against state legislation discriminating against interstate commerce seems, then, 
to be Congressional, not constitutional.... " 57 

When it is remembered that this case involved a state tax which discrimi-
nated against foreign insurance companies, it seems that the Benjamin case goes 
a long way toward establishing a firm foundation for any state taxation and regu-
lation. 5 8  For -the time being -- at least so long as the McCarran Act remains un- 
changed -- state taxation and regulation of the insurance business seems secure. 59 
Ten states including Texas, filed briefs, as amici curiae, in support of the South 
Carolina Tax in the Benjamin case. 

Distinction Again Applied to Foreign Companies 

After the "fright amendments" of 1945, the taxing articles remained qui-
escent until 1949. Presumably by that time the reassuring effect of Prudential 
Insurance Company v. Benjamin60 had been felt because Texas then undid what 
it had done in 1945. It renewed its distinction between domestic and foreign life, 
accident, and health companies. Article 4679a, 61  which had combined the two, 
was repealed insofar as it applied to domestic companies by Article 7064a and in-
sofar as it applied to foreign companies by Article 4769. The effect of this revi-
sion was to place a flat one-per-cent rate on the domestic life, accident, and 
health companies and a basic rate of three per cent on foreign companies. How-
ever, the foreign companies have the right to reduce the tax by making tax-re-
ducing investments. They may lower the rate in this way to as little as 1.75 per 
cent for investments of more than 90 per cent of the amount they have invested in 
the state of their highest investment. 

Another feature of the 1949 revision made Mexican casualty companies 
writing business in Texas to cover insureds while in the Republic of Mexico sub- 

62 
ject to the same gross premiums (and other) taxes as other casualty companies. 

 

57
46 Col. L, Rev. 882 (1946). 

58Another case decided at the same term of court in favor of state 
regulation did not rely on the McCarran Act. It involved criminal 
action against an agent who was soliciting for an Arizona insurance 
corporation for not having obtained a license in the State of 
California. The Arizona company was not licensed in California 
and was selling by radio. The California licensing law was upheld. 
Robertson v. California, 328 U, S., 408 (1946). 

59See "Congress and Federal Regulation of Insurance" by Senator Pat 
McCarran, Proceedings of Section of Insurance Law , St. Louis: 
American Bar Association, (1949), p. 233. 

60 328 U, S. 408 (1946). 

61 Tex. Civ. Stat. (Vernon, 1948). 
62 Acts 51st Leg., R. S., 1949, ch. 551, sec. 1, p. 1067; Tex. Rev. Civ. 

Stat. Ann. (Vernon, 1949), art. 5012a. 
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In 1950, as a part of the omnibus tax bill, additional taxes were imposed 
on all insurance companies subject to the tax to the extent of ten per cent of 
3/4 of the normal taxes due for 1950 and ten per cent of 2/3 of the normal taxes 
due for 1951. 63  This temporary increase became permanent in 1951, and the new 
rates will be explained in detail later. 

Summary of Historical Development 

In Texas, insurance companies have been subject to the ad valorem 
tax from the very earliest days. By 1862, it became apparent that this tax was 
not thoroughly suited to insurance companies. This might have been due to a 
number of things. It was difficult to assess the intangible assets of the insurance 
companies, and the stocks and bonds which comprised most of the property of the 
companies could be quickly and easily transferred in and out of the state, as tax 
advantages might be gained. 

Another consideration militating against the property tax, in principle 
at least, was that the insurance companies' reserves were actually being held in 
trust for the policyholders. In theory, to tax the reserves and again tax the 
policyholder on the basis of its surrender value, which was theoretically possi-
ble, would be taxing the same thing twice. Of course, this argument was mostly 
theory because neither the company nor the policyholder bothered to render this 
personal property in most instances. Operating solely under the property tax 
scheme, the states could not, by the simple device of raising the property tax 
rates on insurance companies, obtain additional revenue from them because of 
the constitutional provisions requiring equality and uniformity of taxation. 

All in all, to obtain a revenue commensurate with profit-acquiring 
proclivities within the state, it was an inescapable conclusion that some different 
tax should be imposed upon the company. 

When the fiscal planners started casting about for a tax to fulfill their 
needs, they found numerous examples of insurance taxes in other states. Even 
at that time, most of the states were levying gross premiums taxes, but the dis-
organized conditions in Texas after the Civil War made the gross premiums tax 
difficult to administer. For most of the early period, the state had to be satisfied 
with an exaction based on a flat amount. 

A flat amount obviously was not a fair tax on all companies. More impor-
tant, it did not gather for the state the potential maximum taxes inherent in the 
insurance operation. Thus, in 1893, the gross premiums tax in substantially its 
present form was enacted. Because it made no distinction between foreign and 
domestic insurance companies, the 1893 tax may be regarded as essentially a 

63Acts 51st Leg., 1st C. S., 1950, ch. 2, art. XVII, secs.1- 3. 
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revenue measure rather than one concerned with regulation. In this respect, 
it differed from most state taxes of that time because they had been moti-
vated by a desire to discriminate against foreign companies. It should be 
noted that Texas has never felt it necessary to discriminate against the 
foreign companies in the property insurance field. Considering that the 
original taxes were designed by other states to discriminate against the fire 
insurance companies chartered outside their boundaries, the Texas tax was 

even more exceptional. 

With passage of the Robertson Act in 1907, however, a distinction was 
made against the foreign life insurance companies. With one brief inter - 
ruption from 1945 to 1949 produced by the SEUA case, the distinction has 
continued to the present. 

For some unexplained reason, Texas has always applied different 
rates to the life and personal companies and the fire, marine, and property 
companies. Many changes have been made in these classifications, and 
companies which were associated with the property group in the early days 
are now found with the life group. A meticulous tracing of these changes is 
well-nigh impossible and would not be of any great value. The classi-
fications in the Texas act today follow the lines of classifications made 

generally in the insurance industry. 

The enactment of an Insurance Code and a Driver's Responsibility 
Law in 1951 will undoubtedly have some effect upon the gross premiums tax 
in the years to come. The Driver's Responsibility Law is particularly ex- 
pected to provide additional tax revenue. 64 

64
Acts 52d Leg., R. S. , 1951, ch. 491 and ch. 498, p. 1210. 
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SECTION 2 - ORGANIZATIONAL FORM 

The collection of the gross premiums tax and the administration of the 
laws pertaining to it are placed by the statutes in the hands of the Board of 
Insurance Commissioners. Actually, the whole function is centered in the 
office of the Chairman of the Board (the Life Insurance Commissioner); the 
other two commissioners devote their attention to other matters. 

This centering of the responsibility on the Life Insurance Commissioner 
is in keeping with the over-all scheme of organization for the board in that the 
chairman is assigned the task of handling those problems common to all types of 
companies and not peculiar to any one of the divisions of life, fire, or casualty. 

If the collection of 12 or 13 million dollars per year can be said to be 
incidental, it might be said the handling of the gross premiums tax is an inci-
dental function of the Board of Insurance Commissioners. In this respect, the 

gross premiums tax stands in a unique position among other important revenue-
producers of the state. In most cases, tax-gathering machinery has been es-
tablished and operated primarily to bring in revenue. Here, however, a large 
state department, set up to control one of the most extensive and complicated 
industries in the state -- controlling exclusively, it might be added, without the 
aid of any federal assistance — is given the additional job of collecting a tax 
from that industry. 

Because of this situation, the board knows the industry with which it 
deals, perhaps to a greater extent and certainly in far greater detail, than most 
other tax-gathering agencies in the state. In fact, it has detailed data on every 
insurance company doing business in the state for every year that business has 
been done. This information is contained in the Annual Statements sent to the 
board by each company. These contain every detail which bears on the oper-
ation of the company and particularly on any question of its solvency. Because 
the board has this information, because it is set up to audit this information and 
get it anew from year to year, and because the companies must submit these data 
to continue in business, the tax-collecting organization is relieved at the outset 
of many of the problems ordinarily encountered in handling a tax, and particular-
ly of the problem of coverage. 

This, then, explains how it may be said that collection of the tax is an 
incidental function of the Board of Insurance Commissioners. Indeed, only two 
employees of the board have as their full-time Work the handling of the tax. 
These are the Tax and Deposit Supervisor and one assistant. The work involved 
in carrying out the administration of the tax, however, spreads across depart- 
mental lines and comes in contact with many other officials and individuals, some 
only distantly related to the tax-collecting function. 
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As already mentioned, the Life Insurance Commissioner is the organi-
zational head of the tax administration. Under him is the Tax and Deposit 
Supervisor with one assistant. When the tax returns and remittances are re-
ceived, the supervisor transmits the collections to the State Treasurer through 

the bookkeeping section of the board. When questions arise in connection with 
a particular return, the supervisor takes them up with other officials. If they 

simply call for technical advice, they will be taken up with the chief clerk of 
the board (when they relate to fire and casualty companies) or the actuary (when 
they relate to life insurance companies); the legal examiner of the board may be 
called in on occasion. When the questions involve legal interpretation, they are 
referred to the Attorney General for an opinion. The auditing of the statement 
is carried out in two operations. One is performed by the supervisor at the 
time the return is received. The other is made in the field when the insurance 
company is given its periodic examination. This latter audit is carried on by 
the field examiners under the direction of the chief clerk. 65  Often it involves 
co-operation with the auditing division of another state. For example, a Texas 
examiner may participate in an examination being made in New York by the 
insurance board of that state. Or, occasionally, an investigation made by the 
examiners of another state will be accepted by Texas under a reciprocal ar-
rangement worked out under auspices of the National Association of Insurance 
Commissioners. 

Some broad policy matters may at times be decided by the Life 
Insurance Commissioner. 

Thus, while only two employees spend full time on the tax, many others, 
both in and out of the office of the Life Commissioner, have a hand in the adminis-
tration of the taxing laws. Many questions of discrepancy or error in tax returns 
are handled directly with the companies involved by correspondence. The history 
of relations with companies shows no cases where resistance was encountered or 
where settlement of differences necessitated legal action. 

65 Tex. Civ. Stat. (Vernon, 1948) art. 46800 
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SECTION 3 - ASSESSMENT 

General 

The tax on insurance companies is levied on a specified group of such 
companies doing business in the fields of personal or property insurance. Al-
though often classified .as a gross receipts tax, the basis of the tax is the 
amount of gross premiums collected by the company, not the gross receipts. 
Different rate schedules apply to personal and property insurance premiums 
and to domestic and foreign companies. The tax is computed by the taxpayer 
and paid at the time annual company statements are submitted. On these are 
based authority to do business in the state. Only a negligible amount of liti-
gation on the tax is recorded during the nearly 60 years of its operation. A 
company liable for the gross premiums tax is not subject to any others except 
certain maintenance taxes collected to defray expenses of the Board of Insurance 
Commissioners, ad valorem taxes, and unemployment compensation taxes. How-
ever, an occupation tax, which may be considered an additional one, is levied on 
insurance adjusters and general agents of insurance companies. 

In spite of the apparent simplicity of the assessment feature of this tax, 
several classifications of exemptions, an involved schedule of tax-reduction 
based on specified types of investments, and a series of maintenance taxes 
complicate the assessment procedure considerably and raise a number of ques-
tions , both of policy and practice. 

Classifications and Exemptions 

The classifications are uniform and broad enough to cover all insurance 
companies except those specifically exempted. Principal exemptions are of 
fraternal benefit associations and non-profit mutual aid organizations. 

In the property insurance group, these organizations are included: 

Every insurance corporation, Lloyd's or reciprocals, and 
any other organization or concern transacting the business 
of fire, marine, marine inland, accident, credit, title, 
livestock, fidelity, guaranty, surety, casualty, workmen's 
compensation, employers' liability, or any other kind or 
character of insurance business. . . 

66  Tex. Civ. Stat. (Vernon, 1948) art. 7047, secs. 10a and b. See discussion 
in Staff Research Report No. 52-2, A Survey of Taxation in Texas: Part II -B, 
"Miscellaneous Taxes and Fees." 
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. . . Purely co-operative or mutual fire insurance companies 
carried on by the members thereof solely for the protection of 
their own property, and not 	profit. . . 

In the personal insurance group, two statutes are 
7 
 used to define the 

classifications. The first applies to domestic companies and includes the 
following: 

Every group of individuals, society, association, or corporation 
(all of which shall be deemed included in the term "insurance 
organization" whenever used in this Act) organized under the laws 
of this State and transacting the business of life insurance, 
personal accident insurance, life and accident insurance, or 
health and accident insurance for profit, or for mutual benefit, 
or protection in this State. . 

These are excluded from this group: 

. local mutual aid associations, fraternal benefit societies, 
and fraternal insurance associations or societies that limit 
their membership to one (1) occupation. . 

The next statute6 
8 
 taxes the foreign personal insurance companies and in- 

cludes: 

Every group of individuals, society, association, or corporation 
(all of which shall be deemed to be included in the term 
"insurance organization" whenever used in this Act) not 
organized under the laws of this State and transacting the busi-
ness of life insurance, personal accident insurance, life and 
accident insurance, or health and accident protection in this 
State. . . 

Excluded from this group are the following: 

. .local mutual aid associations, fraternal benefit societies, 
and fraternal insurance associations or societies that limit 
their membership to one (1) 'occupation. . . 

It is evident that in each of the categories of insurance business against 
which the gross premiums tax is levied, certain types of organizations writing 
insurance are exempted from the tax. Outstanding among these are the burial 

67  Tex. Civ. Stat. 	. (Vernon, 1948) art. 7064a. 

68  Tex. Civ. Stat. (Vernon, 1948) art. 4769. 
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associations which operate widely in the state. Their exemption comes under 
the clause exempting "local mutual aid associations, " as they are usually 
organized under Article 4875a (Vernon's Texas Civil Statutes). More than 400 
such burial associations have been operating in recent years, and their annual 
premium income volume has at times approached four million dollars. (See 
Table Ins. - 4). 

Another exemption that removes a large amount of premiums from the 
reach of the tax is that of the "fraternal benefit societies, and fraternal insurance 
associations or societies." Although slightly fewer than 5 .0 are currently writing 
insurance in the state, their annual premium income has averaged more than 
eight million dollars annually in recent years. 

In the field of property insurance, the sizable exemptions are the county 
mutuals, organized under Article 4860a-20 (Vernon's Texas Civil Statutes). 69  

The question has been raised in several quarters as to whether the intent 
of the Legislature in exempting fraternal associations and certain mutual assess-
ment organizations may not have been distorted in many cases by organizations 
actually operating for profit and to the pecuniary advantage of a few individuals 
rather than the collective welfare of the group, as originally intended. Some of 
these groups, it is claimed, are in direct competition with the insurance 
companies which pay the tax. This is a phase of the national problem of tax 
exemptions for co-operatives. 

In recent years the question has been widely raised whether the modern 
nature of co-operatives justifies their being distinguished from ordinary 
corporations so as to grant them special tax treatment. The discussion has 
centered principally around the federal income tax exemptions granted co-
operatives. 70  

Basis - Exceptions and Deductions 

The basis of the tax is the amount of gross premiums collected on risks in 
Texas. There are, however, certain exceptions and deductions. 

69 
Ibid. , art. 4905c; Acts 49th Leg., R. S. 1945, ch. 161, sec. 4, p. 214. 

70 Magill and Merrill, The Taxable Income of Cooperatives, 49 Mich. L. Rev. 
167 (1950) and Paul, The Justifiability of the Policy of Exempting Farmers° 
Marketing and Purchasing Cooperative Organizations from Federal Income 
Taxes, 29 Minn. L. Rev. 343 1945 contain a good statement of this 
argument. 
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In the case of domestic personal insurance coverages (life, accident, 
health, etc.), the tax is not applicable to the first-year premiums of policies; 
premiums returned are deductible; premiums waived under disability and payor 
benefit agreements are deductible; considerations for annuities are deductible; 
and dividends to policyholders are deductible. The amount of examination and 
valuation fees paid by the company for the use of the state is allowed as a credit 
against the amount of the tax, and premiums received from other licensed 

insurance companies for re-insurances are excluded. Premiums paid 
by the company for re-insurance are not deductible. 

The first-named of these exemptions, that which excludes the first-year 
premiums from the tax, was created largely because of the insurance business 
practice of paying a large portion of these premiums to salesmen. Significantly, 
this exemption has in recent years benefited a type of insurance which probably 
was not anticipated when it was established and hence may not come within the 
reasons for the exemption. The companies especially benefited by this provision 
have been those writing insurance in connection with the personal loan business. 
A. loan company will require this coverage on the borrower, ostensibly to secure 

the loan in the event of sickness or death. Actually, there have been indications 
that this coverage has often been used to collect a profit on loans in excess of 
that allowed by the usury laws. The loan usually will be made for less than a year, 
so that the premium will be excluded from the gross premiums tax. In such cases, 
the borrower is required to buy "credit insurance, " i. e. health, accident, and 
life insurance having high premiums and having few benefits. The loan company, 
designated the beneficiary of the policy, either owns the insurance company or, as 
its agent, gets from 75 to 90 per cent of the premiums collected. The scheme has 

been described as "strictly a means of circumventing the ten per cent per annum 
interest maximum prescribed by law." 71  

. . The loan shark. 	. disguises the true nature of his 
charges by various subterfuges, such as life and health 
insurance at an exhorbitant premium, most or all of 72 

 which is retained by the lender as his commission. 

In the case of the foreign personal insurance companies, the deductions, 
credits, and exclusions are the same as for the domestics. 

In the case of property insurance companies, (fire, casualty, and surety, 
etc.) the tax is based on 

the total gross amount of premiums received on each and every 
kind of insurance or risk written, except premiums received 
from other licensed companies for reinsurance, less return 
premiums and dividends paid policyholders, but there shall be 
no deduction for premiums paid for reinsurance. 

71 J. W. Goode Jr. , Harrassing the Loan Shark, 14 Tex. B. J. 113, 114-115(1951). 
72 C. A. Guittard, Lawyer v. Loan Shark, 14 Tex. B. J. 109 (1951). 
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Rate and Tax-Reducing Investment Feature 

The basic tax rate for the property insurance companies is 3.85 per cent 
of the gross premiums received on property or risks located in this state. 

A company may reduce this rate, however, by making investments in 
"Texas securities" to the extent of 75 per cent or more of the highest amount it 
has invested in any other state. Such investments will reduce the tax as follows: 

When the Texas investments are: 

Not less than 	 and not more than the tax rate is 

75% 80% 3.025% 

In excess of 

80 85 2.75 

85 88 2.20 

88 90 1.65 

90 1.10 

The act defines the following as Texas securities: 

Real estate in this State. 

Bonds of the State of Texas. 

Bonds and interest-bearing warrants of any county, city, town, school 
district, or any municipality or subdivision thereof. 

Notes or bonds secured by mortgage and deed of trust on property in 
this State insured by the F. H. A. 

Cash deposits in banks and trust companies in this State. 

Percentage of investments in U. S. bonds equal to the percentage of 
reserves required under Texas law to the company's total reserves. 

Any other property in this state in which insurance companies may 
invest their funds. 

In the case of domestic personal insurance companies, the rate is 1.1 per 
cent of the gross amount of premiums collected during the taxable year from 
persons residing or domiciled in Texas. 

There is no schedule of tax-reducing investments for this group of compa-
nies, but if a company has less than $450, 000 premiums from all sources, it is 
required to pay only 55/80 of one per cent of the gross amount of premiums 
collected during the year from persons residing or domiciled in Texas. 
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In the case of the foreign companies writing personal insurance, the basic 
rate is 3.3 per cent of the gross amount of premiums collected during the taxable 
year from persons residing or domiciled in Texas. 

While this rate is considerably higher than that of the domestic companies 
writing life, accident, health, and other personal coverages, it is subject to 
certain reductions for Texas investments. These investments are based on a 
percentage of the amount the company has invested in the state other than Texas 
where it has the highest amount of reserves invested. 

When the Texas Investments are: 

More than and not more than the tax rate is 

75% 80% 3.025 
80 85 2.75 
85 90 2.20 
90 -- 1.925 

The investments mentioned in the above schedule are required to be made 
in "Texas Securities" defined by the statute. 73  The1916 when summarized as: 

(1) All Bonds issued under the Federal Farm Loan Act 
approved July 17, 1916)when secured by unencumbered 
Texas real estate. 

(2) Bonds of the Stateother municipality 

(3) Bonds or interest-bearing warrants of any county, city, 
town, school district, or other.municipality or sub-
division authorized to issue such under the Consti-
tution and laws of Texas. 

(4) Notes or bonds secured by Texas real estate and 
guaranteed by the United States or the State of Texas. 

(5) The average monthly balances deposited in national or 
state banks and trust companies in Texas. 

(6) •That percentage of a life insurance company's invest-
ments in the bonds of the United States of America that 
its Texas reserves are of its total reserves, but in no 
event in excess of the amount of bonds of the United 
States of America reported by said company as Texas 
securities in a Texas tax return covering the year 1946. 

73  Tex. Civ. Stat. (Vernon, 1948) art. 4766. All companies authorized to do 
business in Texas will have at least 75 per cent of their "Texas reserves" 
invested in Texas because of the Robertson Act, but this, of course, is a 
different percentage from the one discussed here. The Robertson Act 
specifies 75 per cent of the legal reserves required on account of policies 
written on Texas citizens. 
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(7) Promissory notes and other obligations, the payment of which is 
secured by unencumbered Texas real estate worth at least 40 per 
cent- more than the amount of the loan. 

(8) First liens on certain leasehold estates having 30 years or 
more to run. 

(9) First lien notes or first mortgage bonds on any solvent 
corporation incorporated under the laws of Texas which 
has paid at least an average of 5 per cent annual dividends 
on outstanding stock out of actual earnings for 5 years or more. 

(10) Obligations secured by "the aforesaid bonds, warrants, notes, 
cash deposits, and liens." 

(11) Loans made to Texas policyholders on the sole security of the 
reserve value of their policies. 

(12) Not more than one building site and one office building in any 
city of the state of more than 4,000 inhabitants. 

(13) Real estate owned in the state. (This was apparently intended 
to cover those situations when property was acquired by fore-
closures.) 

In actual practice, the tax-reducing feature of the law is utilized by most 
of the life companies. Only a few of the property insurance companies use it, 
probably because the life companies, already required by the Robertson Act to 
have Texas investments, do not have much added inconvenience in achieving the 
benefits of tax-reduction. 

Investment and Other Income 

This tax, based on only one item of an insurance company's income, ig-
nores a substantial part of the company's gross receipts -- its investment and 
other income. It does not necessarily follow that companies with high premium 
incomes will always have high investment incomes. A case in point is a contrast 
of new companies with the old companies. The old companies, with many old 
policies against which they must carry reserves, will have proportionately larger 
investment receipts. Another example would be the company writing industrial 
life policies contrasted with other life companies. A high rate of lapsed policies 
results in a short average life of the policy; hence proportionately smaller re-
serves and investment gross income. To accentuate the contrast in this latter 
case, the industrial companies must charge a higher premium rate, which, of 
course, renders proportionately higher gross premium taxes. 

74  Edwin R. A. Seligman, Essays in Taxation (New York: The Macmillan 
Company, 1925), p. 169. 
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Interpretation 

Numerous questions of application have arisen under the law. As they 
have come up, the Attorney General has been requested to rule on them, and a 
considerable amount of opinion material has been built up. Many of these 
opinions were written on statutes as they existed before their latest revisions 
and are not entirely applicable to the statutes- that exist today. ,,A meticulous 
sorting and weighing of these opinions is hardly justified in a general survey 
treatment such as this. However, those who care to study them further may 
find them carefully collected in Texas Laws on Insurance. 75  

As examples of some of these rulings which may prove of significance 
today, the following may be mentioned. Companies paying the gross premiums 
tax are not relieved of paying the fee charged for filing certified copies of their 
charters, statements, , and other such papers. 76 Taxes must be paid to the 
Treasurer on or before March 1. If not, a penalty of ten per cent of the tax is 
charged after a grace period of 30 days. 77  Such defaulting company may have 
a certificate of authority to transact business in this state revoked 78  and be 
fined $25 per day for each day in default. 79  

If the company wishes to controvert the tax, it should make the payment 
under protest. Until the payment is made, the certificate of authority to trans-
act business may be withheld. 80  The entire premium on floater policies is in- 
cludable if the property is in the state at the time it is written, though it is 

81 
later taken out of the state and though the owner does not reside in the state. 

A loan made by a fire insurance company to a Texas resident secured by 
stocks or bonds of a corporation organized in another state was held to be a good 
tax-reducing investment by the Attorney General. 82  

An example of a company which was held to be not subject to the tax be-
cause it was found to be a "purely cooperative mutual fire insurance company 
carried on by the members thereof purely for the protection of their own property, 
and not for profit" was the subject of an opinion in 1938. 83  

75  Edited and compiled by William J. R. King (Austin: 	Von Boeckmann-Jones 
Company, 1949), Pocket Supplement. 

76 Op. Tex. Atty. Gen. (June 5, 1905). 

77  Op. Tex. Atty. Gen. (March,2March 20. 
78 Tex. Civ. Stat. (Vernon, 1948) art. 4775. 
79 Ibid. , 	art. 4776; Op. Tex. Atty. Gen. (March 20, 1930). 
80 Op. Tex. Atty. Gen. (February 20, 	1933). 
81 Op. Tex. Atty. Gen. (May 15, 1933), citing Tex. Rev. Civ. Stat. (1925). Art. 
82 Op. Tex. Atty. Gem (May 15, 1933). 	 5058. 

83 Op. Tex. Atty. Gen. (March 1, 1938). 
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Premiums received by a foreign title company from a domestic title 
company for reinsurance were ruled not to be includable in gross premiums for 
computing the tax.. 84  

Maintenance Taxes 

Certain insurance companies are required to pay maintenance taxes in 
addition to the gross premiums tax. For instance, fire and casualty insurance 
companies may be taxed not exceeding 1-1/4 per cent of their gross premiums; 
casualty and fidelity companies not exceeding 2/5 of one per cent; motor vehicle 
insurance companies 1/5 of one per cent; and title insurance companies not 
exceeding one per cent. 85  Revenues from these taxes are earmarked solely for 
the purpose of administration, and the rates may be adjusted by the board on the 
basis of administrative need. 

84 Op. Tex. Atty. Gen. No. V-516 (March 9, 1948). 

85  State Tax Guide (Commerce Clearing House, 1951), p. 8552; Acts 49th Leg. , 
S, 1945, ch. 245, p. 383 and ch. 160, sec. 12, p. 213; Acts 45th Leg. , 

R. S. 1937, ch. 335; Acts 40th Leg. , R. S. 1927, ch. 253. 
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SECTION 4 - COLLECTION AND ENFORCEMENT 

The collection process for the gross premiums tax is simple and 
expeditious. Since the information on which the tax is computed is required 
by the board for other purposes, very little additional work is required in 
handling the tax collection. In fact, only two employees -- the tax deposit 
supervisor and one assistant -- are needed to do the work. 

Complete tax coverage, which is a major problem for administrators 
of most taxes, is practically assured for the gross premiums tax because of 
the well-enforced licensing provisions. 

Each fall an annual statement form, together with the gross premium 
tax return forms, is mailed to every company doing business in Texas. (See 
Table Ins - 5). 

TABLE INS - 5 

Insurance Companies Doing Business in Texas 

Foreign Total As of 8-31-50 

Stock Life 
Mutual " 
Stock Fire 
Mutual " 
Stock Companies 
Mutual " 
Lloyds 	" 

Texas 

99 
11 
16 
11 
27 

2 
21 

86 
35 

236 
45 

119 
23 

1 

185 
46 

252 
56 

146 
25 
22 

Reciprocals 4 21 25 

Fraternals Do Not Pay 8 32 40 

Title Insurance Companies 11 3 14 

Assessment, Life and Health 0 1 1 
Legal Reserve, Stock, etc. 210 602 812 

Mutual Assessment Life, Health & Accident 52 -- 52 

Local Mutual Aid Assessment 245 -- 245 
Burial Associations 416 -- 416 

Exempt Associations 20 - - 20 

Non-profit Corporations 2 -- 2 

County Mutual Fire 57 -- 57 

Farm Mutual 34 -- 34 
826 826 

Grand Total 1,036 602 1,638 
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Shortly after the close of the year, these statements and returns begin to 
trickle back to the board, increasing steadily in volume as .the March 1 
deadline approaches. Some of the field examiners are usually called into 
the office to help process this peak load. 

Returns are received by the tax ancideposit supervisors. Company 
checks in payment of the tax are attached to returns in nearly every case. 
These are detached immediately by the supervisor and sent to the Treasurer 
after a memorandum bookkeeping entry is made to record their receipt. 
Only the memorandum entry is made because it would be impossible to re-
fund an overpayment without an act of the Legislature if the money had 
actually been credited to a state account. The procedure used enables the 
supervisor to check the return and refund any overpayment due the company. 

As soon as the check is transmitted to Treasurer, an audit of the 
return is made by the tax deposit supervisor to check for mathematical errors 
and deviations from the law in computation of the tax. The audit consists 
chiefly of checking the tax return against the company's annual statement, 
which is made in infinite detail and sworn to by two officers of the company. 
In most cases, the return is found to be correct. If questionable items are 
found, the tax supervisor may confer with the chief actuary, the chief clerk, 
the legal examiner, or even the life insurance commissioner, depending on 
the nature of the problem. 

When incorrect returns are discovered, the point in error is settled 
with the insurance company through correspondence by the tax supervisor. 
The companies seem to be co-operative, and payments under protest have not 
been made for decades at a time. 

When the tax supervisor determines that the payment is correct, this 
fact is noted. The annual statement, together with all notes and memoranda 
made by the tax supervisor, is passed on to the chief actuary (if for a life 
insurance company) or the chief clerk (if for another type of insurance company) 
so that it may be examined for solvency. Solvency found, these officers 
authorize renewal of the company's certificate to do business in Texas. 

Any new questions involving interpretations of the law are referred to the 
legal examiner. He, in turn, may pass them on to the Attorney General by 
making a request for an opinion in the name of the Life Insurance Commissioner. 

Thus the collection procedure for the gross premiums tax is very simple. 
However, it must be remembered that the tax is an adjunct to the principal work 
of the board. Were it not for the procedure already established for deter-

mining the solvency of insurance companies, the collection process would be 
considerably more involved. 
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Enforcement 

The staff of field examiners maintained by the Life Insurance 
Commissioner to check the solvency of every insurance company doing 
business in Texas presently consists of 27 men under the direction of 
the chief clerk. Unless circumstances call for more frequent checks, 
domestic companies are examined every two years. 86  Companies not 	87 
organized under the laws of Texas are examined at the discretion of the board. 

Tax returns are audited again in the process of these examinations. 
The tax returns for every state in which the company does business as well as 
those for Texas are checked by the examiners. Discrepancies discovered on 
these re-checks are not numerous, but they cannot be said to be uncommon. 

Companies doing business exclusively in Texas are checked by Texas 
examiners, but those chartered in foreign states or Texas companies doing 
business in other states are usually audited under a cooperative plan worked 
out by the National Association of Insurance Commissioners. Under this 
system, the United States is divided into six zones of eight states each. Texas 
falls in zone 5 along with Arkansas, New Mexico, Oklahoma, Kansas, Nebraska, 
Wyoming, and Colorado. When a company operating in three or more states is 
examined under the plan established by these agreements a representative from 
each zone is designated. Thus it is possible that a company operating in 48 
states may be examined by representatives of all six zones. Each representa-
tive is designated by his zone chairman, and in the process of the audit, he 
examines the tax returns for all states in his zone. 

These examinations include a verification of all assets of the company 
and careful scrutiny of documentary proof of such things as mortgage loans. It 
is not uncommon for examinations to extend over a period of months. They 
have been known to require more than a year in the case of larger companies. 
It is apparent, then, that they are thorough. 

No stereotyped procedure is followed in making examinations. 
Practices in accord with good accounting procedure and suited to the 
circumstances of the case are used. For larger companies, unit examiners 
are assigned to different aspects of the examination. This arrangement is 

worked out by the examiners. When the examination is completed, each 
participant writes a report to all state insurance commissioners interested in 
the company under audit. 

In most cases, records of insurance companies are found to be correct 
and are verified, but misinterpretations of the statutes of a given state will be 

86 Tex. Civ. Stat. (Vernon, 1948) art. 4690. 
87 Ibid. , art. 4690a. 
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found occasionally. One type of discrepancy encountered from time to time 
concerns allocation of premiums among the states. For example, a large 
concern operating in a number of states may purchase a blanket fidelity bond 
for all its branches. The original contract may be written in New York and 
all premiums may be credited to that state originally because of in-
advertence in the accounting office of the insurance company. When this 
situation is found, an allocation of the premiums is made on the basis of 
employees under bond, and the gross premiums tax allocable to the various 
states is adjusted. 

The tax law supplies a potent weapon for enforcement. If taxes are 
not paid, the insurance company simply does not receive a permit to do 
business in the state for the ensuing year. In view of this, it is interesting to 
consider the dissimilar statutory treatment of two types of insurance 
companies. The property insurance companies are required to pay the tax 
prospectively and the personal insurance companies retrospectively. In 
other words, the property companies pay in March for the privilege of doing 
business in Texas during the year beginning with the preceding January. 
This payment is calculated on the basis of premiums collected by the company 
for the preceding calendar year. The personal insurance companies also pay 
in March, but their payment is for the privilege of doing business for the 
year ended the preceding December. Hence, the property insurance companies 
pay their annual occupation taxes in advance, and the life insurance companies--
domestic and foreign -- pay their occupation tax in arrears. 88  

Penalties 

No special penalty is applicable to property insurance companies for 
failure to make required reports and pay the gross premiums tax other than 
loss of the right to continue doing business in Texas. 89  

In the case of life insurance companies, however, the statutes provide 
that if a company intentionally - fails or refuses to comply with the law in making 

reports and remittances, the Board of Insurance Commissioners is required to 
give notice of intention to revoke the company's certificate of authority to trans-
act business in the state. If the requirements are not fulfilled within 30 days, 
it is the duty of the board to revoke the certificate. Once revoked, the 
certificate cannot be restored for at least one year. 90  

If the failure of the life insurance company to comply with the statute 
and rules is intentional, it may also be subjected to a penalty of $25 for each 

88 Op. Tex. Atty. Gen. , Book 374, p. 496 (December 5, 1946). 
89 Tex. Civ. Stat. (Vernon, 1948) art. 7064. "No insurance carrier shall 

receive a permit to do business in this state until all such taxes are paid." 
90 Tex. Civ. Stat. (Vernon, 1948) art. 4775. 
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day it is in default after receiving notice from the. Board of Insurance 
Commissioners. 	The statute gives authority to collect the penalty to the 
Attorney-  General. 

Collection of Delinquent Taxes 

Delinquencies in the payment of this tax are infrequent, and those 
which occur are usually cases of tardy payment. The administrator esti-
mates that there are six or seven such cases per year, on the average, and 
the delinquents usually hasten to make payments when they are notified. 

The last delinquencies of any significance occurred when several 
life companies withdrew from Texas after passage of the Robertson Act. 
Some left the state owing premium taxes on business done before departure. 
Recovery of such delinquent taxes has been made in cases where companies 
which left the state in 1907 have returned to do business in Texas. (See 
Table Ins - 1.) However, no collections have been made from the other 
companies. 

Based on a series of English cases dating back to the 18th Century , 
the long-followed rule that one state will not enforce the revenue laws of an-
other still prevails in the courts of most of the states. A number of cases 
during the last half-century have continued to support the rule. 92  However, 
in 1946 , the St. Louis Court of Appeals upheld for the first time the right of 
one state to bring an original suit for collection of taxes in the courts of an- 
other state. 93  The court declared that enforcement of another state's revenue 
laws could not be an interference with the rights of a foreign state because the 
latter is the motivating party submitting itself to the jurisdiction of a sister 
state. It was also felt that this rule which was developed in international 
private law was inapplicable in defining the relationships of sister states of 
the union. Clearly, no constitutional obstacle exists to permitting such 
suits, but whether a state must open its courts to a tax suit by a sister state has 
never been decided by the United States Supreme Court. 

To overcome the rigidity of the rule of non-enforcement of out-of-state 
tax claims, several states have opened their courts by statute to sister states 
on a reciprocal basis. Up to 1951, 12 states (Alabama, North Carolina, 
Oklahoma, Oregon, Tennessee, Georgia, Kentucky, Louisiana, Maine, 
Maryland, Minnesota, and Wisconsin) had enacted interstate comity statutes 
to facilitate extrastate collection of taxes. The Missouri courts , under a 
general statutory provision, permit suits in such cases. 94  

91 Ibid. , art. 4776. 
92 Maryland v. Turner, 75 Misc. 9, 132 N. Y. Supp. 173 (S. Ct. , 1911); 

Colorado v. Harbeck, 232 N. Y. 71, 133 N. E. 357(1921). 
93 State of Oklahoma ex. rel. Oklahoma Tax Commission v. Rodgers, 

238 Mo. App. 1115, 193 S. W. 2d 919. 
94 For a more complete discussion of his general subject, see Extrastate 

Enforcement of Sister States' Tax Claims, Federation of Tax 
Administrators (July 1, 1950).85 



Allocation of Revenues 

Allocation of revenues derived from the gross premiums tax is set 
out in Section XXV of House Bill 285, 52d Legislature. It provides that all 
revenue other than the part allocated for enforcement purposes (additional 
taxes levied at varying rates for different types of companies and adjustable 
by the board on the basis of need for administrative purposes) be allocated 
one-fourth to the Available School Fund and three-fourths to the Clearance 
Fund. 
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SECTION 5  -  RESULTS OF OPERATION 

Administration of the gross premiums tax is an incidental function of 
the Board of Insurance Commissioners. If it is regarded _merely as an addi-
tional duty of that board and if only the expense for the carrying on of this 
special duty is allocated to the tax, the cost of administration is extremely low. 
Two employees are collecting some $12, 000, 000 in taxes annually. However, 
without the rest of the board's organization to check on insurance companies and 
their activities in the state, such simple collection procedures and the use of only 
two employees for the task would not be possible. 

Revenue produced by the tax for the last 20 years is set out in Table Ins-2. 

Table Ins-2 

Revenue From Texas Gross Premiums Tax* 

Year Ended 

1931-1950 

Revenue Receipts 
(in thousands of 

dollar s) 
1931 $ 	2,393 
1932 2,237 
1933 2,014 
1934 1,959 
1935 2,113 
1936 2,270 
1937 3,346 
1938 3,423 
1939 3,255 
1940 3,524 
1941 3,623 
1942 4,903 
1943 5,432 
1944 6,060 
1945 6,201 
1946 6,452 
1947 7,496 
1948 9,393 
1949 10,614 
1950 12,977 

* Includes gross premiums taxes, maintenance taxes, and fees. 
TEXAS LEGISLATIVE COUNCIL 
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Every state in the union has some kind of special tax on insurance 
companies, and only 14 of them derive a higher ercentage of their total tax 
revenue from insurance companies than Texas." 

95 
See Table E-46, facing p. 99, Texas Legislative Council, Staff Research 
Report No. 51-3, A Survey of Taxation in Texas - Comparative Revenue 
Analysis, Texas and Selected States (1950). 
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Table Ins - 3 

State Insurance Premiums Tax Rates by States 

  

Alabama: 	All companies - $1.50 per $100 fire and marine. $2.50 per $100 
all others - Fire insurance 2/5 of 1% additional fire marshal tax. 

Arizona: 	All companies - 2%. 

Arkansas: 	Foreign companies only - 2%. Fire, tornado, marine insurance - 
2-1/2% life accident or health. 

California: All companies - 2. 35%. 1947 and subsequent years. 

Colorado: 	All companies - 2%. 

Connecticut: Foreign companies - 1-3/4% on life insurance. 2% on others -
domestic companies - 5% (1950) on interest and dividend income. 

Delaware: 	All companies 1-3/4% - Fire insurance 2% additional. Insurance 
carriers - 4%. 

Florida: 	All companies - 1% on annuity payments - All others 2%. 

Georgia: 	All companies 2% graduated if Georgia securities owned to 
1/4 of 1% - 1/10 of 1% on fire insurance additional. 

Idaho: 	All companies - 3%. Reduced to 1% if 50% of securities owned 
are Idaho securities. 

Illinois: 	Foreign companies - 2%. 

Indiana: 	Foreign companies - 3%: 3/4 of 1% on fire insurance. Additional. 

Iowa: 	All companies - 2%. 

Kansas: 	Foreign companies - 2%: $2 per $100 on fire insurance. Additional. 

Kentucky: 	Foreign Companies - 2%: 1/2 of 1% on fire insurance. Additional. 

Louisiana: All companies - life. Health and Accident - $140 minimum to $310 
per $10,000, Fire, marine, and river. $180 minimum to $380 per 
$10, 000. If 1/6 of total assets are Louisiana securities 1/3 of the 
rate 1/2 of 1% additional on fire insurance. 

Maine: 	Foreign companies - 2% - Domestic companies 1% - 1/2 of 1% 
additional on fire insurance. 

Maryland: 	All companies - 1% on annuities: 2%all others - 
1/15 of 1% additional on deposits by fire insurance. 

Massachusetts: Foreign companies - 1/4 of 1% life insurance - 5% fire and 
marine: All others 2% - Domestic companies, 1%. 

Michigan: 	Foreign companies - 2% on life and casualty - 3% on fire, marine, 
and automobile. 
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Table Ins-3 (brought forward) 

Minnesota: All companies - 2% - 1/2 of 1% additional -  on fire insurance. 

Mississippi: Foreign companies - 2-1/4 on life, health, accident, and 
industrial; 3% on all others - Rates reduced 1/3 if 80% 
of investments are Mississippi securities: Domestic 
companies. - difference between ad valorem tax and one-half 
the tax on foreign companies doing like business. 

Missouri: 	All companies - 2%. 

Montana: 	All companies. If $5, 000 or less premiums. $125: 
Over $5,000. $20 per $1,000 as a license tax - 1/4 of 
1% additional on fire insurance premiums. 

Nebraska: 	Foreign companies - 2% on life insurance  -  Domestic 
companies - 1/4 of 1% on life insurance - Fire companies -
Property tax rate plus 1/2 of 1%. 

Nevada: 	All companies - 2%. 

New Hampshire: All companies - 2%. 

New Jersey: All companies - 2% on life insurance - 1% paid on annuity 
contracts. All others - 2%: 5% on marine. 

New Mexico: All companies - 2%. 

New York: Paid under insurance law: foreign companies, 1 to 5%; 
alien companies - 1-3/4 to 5% - additional tax law: 
foreign companies - 1 to 2%; alien companies - 1/2%: 
domestic companies - 1-3/4 to 2%. 

North Carolina: Foreign companies - 2-1/2% of annuities and other 
insurance. Domestic companies 1%: 4% on workmens' 
compensation: 1/2 of 1% additional on fire insurance. 

North Dakota: All companies - 2-1/2%, 1/2 of 1% additional on 
mutual and domestic fire insurance. 

Ohio: 	Foreign companies - 2-1/2% - Domestic companies. 
2/10 of 1% but not less than $25 - 1/2 of 1% additional on 
fire insurance. 

Oklahoma: Foreign companies - 4% with schedule of 2 to 30% reduction 
for Oklahoma securities owned - 5/16 of 1% additional on 
fire insurance. License fee: $100. 

Oregon: 	All companies - 2% - 1/2 of 1% additional on fire insurance. 

Pennsylvania:Foreign companies - 2% - domestic. 8 mills on the dollar. 

Rhode Island: All companies. 2% - 5% on marine insurance. 
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Table Ins-3 (brought forward) 

South Carolina: Foreign companies. 2%. Tax is reduced to 1 to 1-3/4 if 
investments are certain securities - 1% additional fire insurance. 

South Dakota:All companies - 1% on annuity contracts - 1-1/2% on other 
insurance - 1% if 20% securities are invested in state. -
1/2 of 1% additional on fire insurance. 

Tennessee: All companies - 2% plus 1/2 of 1% on fire insurance - 1-1/2% 
on annuities - 4% on workmens' compensation. 

Texas: 	All companies - 3.5% on life, health, and accident with graduated 
rates of 1% to 3% if certain per cent of securities owned are 
Texas securities. If premiums are less than $450, 000, rate is 
5/8 of 1% - Other insurance 3.5%. With graduated rates of 
1 to 2-3/4 - 1-1/4 additional on fire, lightning ,, tornado, 
windstorm, or hail - 1/5 of 1% additional on motor vehicle -
3/5 of 1% additional on workmens' compensation - 2% additional 
on fire insurance - 1% additional on title insurance. 

Utah: 	All .  companies - 2-1/4 % - 5% on ocean marine writing profit. 

Vermont: 	All companies 2% - 1/4 of 1% additional on fire insurance. 

Virginia: 	All companies - 2-1/4% on life insurance. - 1% on mutual. - 
2-3/4% on all others. 

Washington: All companies - 2%. Ocean marine and foreign trade 
insurance contracts. 3/4 of 1%. 

West Virginia: All companies - 2% - 1/2 of 1% additional on fire insurance. 

Wisconsin: All companies 2-3/8% on fire and marine - 2% additional on 
fire insurance - Life insurance 3-1/2% on domestics - 2% on 
foreign - Casualty and surety companies 2%. 

Wyoming: 	All companies 2-1/2%. 

DISTRICT OFAll companies - 2%. 96 
 COLUMBIA: 

(The term "all companies" means foreign and domestic companies.) 

96  Know Your States Series, Bulletin No. 4, Revised - 1950 "Forms of Taxes 
Levied By the States. " For another brief comparison but one slightly more 
in detail, see Commerce Clearing House, Inc. , Tax Systems, 12th ed. , 
pp. 274-283 (1950). 
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Taxes on insurance companies are seventh as revenue producers for 
the state of Texas. being outranked only by the severance or natural resources 
production tax, motor fuel tax, general property: tax, cigarette tax, motor 
vehicle license tax, and alcoholic beverages tax. The gross premiums tax is, 
of course, by far the most fruitful of all special insurance taxes. This 
comparisons 
	

does not give credit to insurance companies for ad valorem taxes 
paid . 

Obtaining 3.3 per cent of its total revenue from the insurance industry, 
Texas is getting more from this source than most states. The national 
average for this exaction has been increasing during the last decade, and in 1950, 
the average state got 2.7 per cent of its taxes from insurance companies, not 
counting property taxes from this source. 

In dollars and cents, insurance companies in 1950 paid to Texas 
$12, 977, 081. 14. Of this amount, the gross premiums tax accounted for 
$11,791,885.03. Maintenance taxes amounted to $686,945.95, and the fees 
(such as agents' license fees, filing fees for annual statements, charter fees, 
etc. ) brought in $498, 250. 16. 

97Ibid. 
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SECTION 6 - SUMMARY AND PROBLEM AREAS 

The gross premiums tax is a rather simply administered tax against 
the premium income of most kinds of insurance companies. Insurance 
taxation was begun in Texas in 1862; and the basic pattern for the current tax 
was established at the turn of the century. 

A consideration of the operation of this tax reveals two general problem 
areas. First, it might be appropriate to examine the effect of the tax in 
operation to determine whether certain discriminations result among those 
directly affected by the tax and whether any such differences in treatment are 
reasonably founded. Second, it may be desirable to re-examine the statutory 
exemptions to determine whether they now serve their intended purposes and 
whether they are reasonable in view of current conditions. 

Tax administration, which usually presents problems needing legislative 
attention, produces no apparent difficulties for this tax. It is assigned to the 
agency which regulates the insurance industry, and much of the enforcement of 
the tax is an incidental result of the regulatory activity of the Board of 
Insurance Commissioners. However, a minor matter might be noted. The 
meaning of "risks allocated in this state" and "lives of Texas citizens" might be 

made more explicit in the law so that the allocation of premiums on blanket 
policies covering more than one state would be made more accurately by the 
insurance companies. This is nct a serious deficiency, however, as most 
affected companies are familiar with what is specifically required and as the 
examiners are likely to discover errors in allocation. 

Resulting Discriminations 

An impelling force behind insurance taxation, and perhaps insurance 
regulation, in the early period of concern with this subject in many states was to 
favor the local insurance companies by penalizing to a degree the foreign 

companies and so creating a sort of incubator atmosphere for the domestic con-
cerns. The pattern of tax discrimination against the foreign insurance company 
has continued down to the present day in many of the states, including Texas. 
The South-Eastern Underwriters case raised serious questions concerning the 

constitutionality of this difference in treatment, but the McCarran Act and the 
subsequent Benjamin case set at rest any doubts and declared that the states 
may discriminate if they wish. 98  

This difference in tax treatment involves a large number of policy con-
siderations and is of such long standing that little interest may exist in re-
opening the problem. Certain other discriminations which result from the 

98  A discussion of the details of this matter may be found in section 1 of this 
chapter. 
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operation of the law are not as apparent and may not be the result of conscious 
legislative policy. They possibly deserve some attention. 

Before they are taken up, it may be helpful to review certain aspects of 
the conduct of the. insurance business. It should be remembered that the 
insurance business is a heavily regulated activity. Texas, through the Board 
of Insurance Commissioners, sets or approves the premium rates for all 
insurance coverages written in the state. In arriving at the rates to be charged 
policyholders, the two principal factors considered are losses and expenses. 
Taxes paid by insurance companies constitute an expense item that must be 
taken into account in establishing rates. The rates are set to give the efficient 
insurance company a reasonable margin of profit or participation, after sub-
tracting losses and expenses from income. Given the state policy of concern 
for the solvency of insurance companies so as to protect the insurance buyer 
and his beneficiaries, it is not feasible to increase the tax obligations of 
insurance companies in any significant amount without making some adjustment 
in rates. It can be seen, then, that the insurance buyer feels quite directly 
the impact of a gross premiums tax in the amount of the premium he must pay. 

Certain consequences flow from these factors. Changes in the tax rate 
may have certain unexpected results. For example, an increase in the tax 
rate on gross premiums would appear to affect the purchaser of property 
insurance by requiring him to pay a higher premium when he renews his policy. 
Life insurance, however, is sold on a long-term basis; thus it is not possible 
or practicable to raise the premiums when increases in gross premiums taxes 
require it. The increased tax load must be carried by new life-insurance buyers 
and not by those with outstanding policies. As to life insurance, then, an in-
crease or decrease in rates will not affect the premiums due from persons hold-
ing policies (although they may feel the effect in dividends, if any, they receive); 
the gain or loss resulting from the tax change will be absorbed generally by 
those who buy insurance after the change. This may be an unintended consequence 
of a tax policy regarding gross premiums taxes. 

Exemptions 

An examination of the gross premiums tax statutes will reveal a number • 
of exemptions. Exemptions generally present troublesome policy questions. 
Occasionally, a tax law will contain an exemption that has outgrown its purpose; 
the facts of the business environment in which the tax operates have changed 
since the establishment of the exemption so that its original object can no longer 
be realized. Sometimes the tax operates so that the intended purpose of the 
exemption cannot actually be attained. The following statement concerning tax 
exemptions generally may be worthy of note: 
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In the days of lower rates, tax exemptions were regarded 

as pleasant gratuities to worthy causes, that cost nothing 
to the rest of us. As governmental costs increase, it 

becomes more and more evident that tax exemption to A 
means not merely that A is not required to support the 
government at all, but also that B, C and D, the other 
taxpayers, will have to pay proportionately more by virtue 
of A's exemption. Obviously, if $1,000 of governmental 
costs is divided four ways, among four taxpayers, each 
will pay less than if $1,000 of governmental costs is 
divided three ways among three taxpayers. If the govern-
mental costs are not $1,000 but $1 billion or $10 billion or 
$50 billion and the number of taxpayers is not 3 or 4 but 30 
or 50 million, per capita costs are harder to compute, but 

the conclusion is not changed. 99  

Among exemptions from this tax that may deserve reexamination is 
that applying to fraternal benefit societies and fraternal insurance 100 

 associations or societies that limit memberships to one occupation. If this 
exemption is based on the ground that they are non-profit organizations 
operated solely for the benefit of the members, cannot the same be said for 
all mutuals? In 1949, 47 such fraternal organizations were operating in 
Texas and developing a premium income of $8, 187, 449. 

Local mutual aid associations and local mutual burial associations 
are also exempt. They are conceived to be non-profit organizations. How-
ever, questions have been raised which may indicate that a study may be in 
order to determine whether this is true in substance. In 1949, there were 
659 such organizations operating in the state and receiving total premiums 
of $8, 971, 686. 

County mutuals in the property insurance field carry on a sizable in-
surance business not subject to the tax. Over the years, the character of the 
operations of a number of these organizations have changed from the small in-
formal rural groups established for the collective protection of members in the 
community towards something more resembling the ordinary insurance 
institution. This, plus the fact that they do compete with other insurance 
concerns, may indicate that the exemption deserves re-examination. In 1949, 
59 such organizations were operating in Texas and collecting premiums in the 
amount of $3, 528, 724. 

99 Magill and Merrill, The Taxable Income of Cooperatives, 49 Mich. L. Rev. 
167, 167-168 (1950). 

100 The following discussion of exemptions is based on data in Table Ins -4. 
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TABLE INS - 4 

Insurance Organizations Exempt from 
Gross Premiums Tax 

Type of Company 	 Number 	of 	Amount of 
Companies Premium Income 

Local Mutual Burial Associations 
(art. 4875a-5068-1 through 0b8-7) 

	

Year 1945 	 375 	$ 3, 237, 330 

	

1946 	 410 	3, 746, 453 

	

1947 	 426 	3, 949, 026 

	

1948 	 419 	3, 573, 588 

	

1949 	 421 	3, 750, 254 

Local Mutual Aid Associations 
( art. 4875a-5068-1 through 5068-6) 

	

Year 1945 	 160 	3, 553, 299 

	

1946 	 182 	4, 247, 097 

	

1947 	 200 	4, 633, 160 

	

1948 	 228 	4, 965, 586 

	

1949 	 238 	5, 221, 432 

Exempt  Companies  (Employer group, art. 4859f, 
sec. 6) 

	

Year 1945 	 22 	 135, 416 

	

1946 	 22 	 149,270 

	

1947 	 20 	 168,298 

	

1948 	 18 	 206,451 

	

1949 	 20 	 340, 807 

Group Hospitalization Companies 
(art, 4590a) 

	

Year 1945 	 2 	 909, 885 

	

1946 	 3 	1, 386, 536 

	

1947 	 3 	2, 416, 544 

	

1948 	 2 	3, 900, 800 

	

1949 	 2 	4, 935, 781 

Farm and County Mutuals  (Combined) 

Year 1945 	 46 	 597, 317 
1946 	 61 	 935, 818 
1947 	 68 	1, 648, 463 
1948 (Farm) 	 35 	 542, 218 
1948 (county) 	 47 	2, 774, 633 
1949 (Farm) 	 34 	 633, 214 
1949 (County) 	 59 	3, 528, 724 
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Number of 	Amount of 
Companies 	Premium Income 

Type of Company 

Fraternal Orders 
(Texas Business only - art. 4822, ch. 8) 

Year 1945 47 $ 	7,015,216 
1946 49 7, 488, 949 
1947 50 8, 612,161 
1948 48 8, 990, 780 
1949 47 8, 187, 449 

Source: Letter from Will G. Knox, Legat Examiner, Texas Board 
of Insurance Commissioners, dated August 14, 1951. 

TEXAS LEGISLATIVE COUNCIL 
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First-Year Premiums 

The first year's premium collected by the personal insurance companies 
is not subject to the gross premiums tax. The only apparent reason for this 
exemption is the thought that the first premium on such a policy represents 
primarily recovery of the policy's acquisition cost, including such items as the 
agent's commission, and that it would impose an undue burden on the company 
to require it to pay a tax on a premium from which it realizes little. This 
seems to alter the general approach of the tax law; this tax is not strictly based 
upon an ability to pay measured by what the company ultimately realizes upon its 
gross premium income. It is based on ability to pay only to the extent that gross 
premiums are a measure of such ability. In this one instance, the tax law seems 
to borrow a principle underlying income tax laws. 

A by-product of excluding first-year premiums is that much "credit life 
insurance" and "credit health and accident insurance" business goes untaxed. 
This business is written because many personal or small loan companies often 
require their borrowers to take out insurance in favor of the company to secure 
repayment of the loan in case of death or disability of the borrower. The loan 
company frequently acts as insurance agent in the sale of these policies. 
Customarily, they are written for the term of the loan; in fact, the law prohibits 
the credit life insurance policy to be for more than one month longer than 
duration of loan or one year, whichever is longer, and credit health and accident 
policies to be for more than one month longer than the term of the loan. 101  
As most small loans are for less than one year, this means that premiums will 
generally cover only one year or less of personal insurance. 

As mentioned in section 3 of this chapter, where this subject is discussed 
in greater detail, some consider this practice to involve strong elements of a 
subterfuge by certain loan companies to increase the effective return on their 
money above the 10-per-cent maximum allowed by law. This may be accomplished 
by coercing commissions on such insurance sales and yet staying within the letter 
of the usury laws. The fact that this kind of insurance is referred to as "credit 
insurance, " both in current laws and in the loan business, indicates that it is 
essentially different from usual life, health, and accident insurance and that it 
may properly receive a different tax treatment. 

Annuity Premiums 

The premiums or "considerations" for annuity policies are not subject to 
the gross premiums tax, while premiums paid for life insurance, a different 
but still related insurance contract, are, of course, taxed. A possible reason may 
be the thought that annuity premiums represent primarily an investment or 

101  Acts 52d Leg. , 1951, ch. 207, p. 336, sec. 1. 
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savings, yielding monthly payments in old age, for example, and is essentially 
different from insurance which protects against certain risks and hazards. How-
ever, analysis seems to indicate many life insurance contracts also involve 
savings or investment features. Actually, individual savings deposited with 
insurance companies are greater than deposits in either commercial or savings 
banks; and insurance companies are probably the greatest single reservoir for 
savings. 102  To the extent that a portion of a life insurance premium payment 
represents the establishment of a cash surrender value of the policy, it would 
seem it represents an investment or savings deposit by the insured. To this 
extent, then, the gross premiums tax is a tax on making an investment or 
savings deposit. It seems that the difference annuity and life insurance policies 
is not as great as it might appear. 

In conclusion, it might be noted that any change in the gross premiums 
tax might best be made only after a consideration of its ultimate affects. If the 
analysis of effects of the tax upon insurance buyers has any validity, it would 
seem that significant changes in the tax will result in premium-rate changes. 
Some of these adjustments can be made more easily and readily than others; this 
each proposed change may deserve separate consideration. 

102 
The Tax Foundation, Facts and Figures on Government Finance, 1950- 
195 . 1 , p. 21. 
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Chapter III 

INHERITANCE TAX 

SECTION I - HISTORICAL AND LEGAL DEVELOPMENT 

The inheritance tax is a type of death tax levied on the passage of 
property at the death of the owner. The tax covers property transferred by 
both will and intestate succession (i. e. , distribution of property of the de-
ceased in accordance with statutory provisions where no will exists). It is 
common today for the tax to apply even to some property transfers made prior 
to the death of the owner, as in the case of transfers made by the decedent in 

contemplation of his death. 

Antiquity of Inheritance Taxation 

The levy on inheritance is one of the earliest recorded forms of tax-
ation. Old manuscripts dating back to 700 B. C. give evidence that inheri-
tances were taxed by the ,ancient Egyptians. 1  Emperor Augustus is credited 
with instituting in Rome in 6 A. D. the vicesima hereditatium, a tax on in-
heritances and bequests. It is believed that some time after 212 A. D. the 

vicesima hereditatium was extended to the British Isles, then under Roman 
occupation. During the Middle Ages England had the feudal "relief, " con-
sidered by some to be the direct forerunner of the modern inheritance tax, and 
later a stamp duty on the probate of wills and letters of administration was im-
posed by the Stamp Act of 1694. However, these early taxes apparently took no 
account of differences in the sizes of estates involved, and it was not until the 
Probate Duty Act of 1779 that the tax was computed with reference to the value 
of the estate, requiring larger estates to pay a greater amount. By the 18th 
Century, inheritance taxes of one sort or another were also being employed on 
the Continent. 2  Justification for the early inheritance taxes seems to have 
been found in the doctrine that the sovereign held full title to all land and that 
the tax on passing property to heirs or beneficiaries was exacted by the sovereign 
for permitting the beneficiaries to take the land. 

Mr. Justice McKenna, in Magoun v. Illinois Trust & Savings Bank, 170 
U. S. 283, 287-288, declared that inheritance taxes had been found constitutional 
on the basis of two principles: 

1. An inheritance tax is not one on property, but one on 
succession. 

1  William J. Shultz, The Taxation of. Inheritance (New York: Houghton Mifflin 
Company, 1926), p. 3; O'Brien, Michigan Inheritance Tax, 24 Mich. B. J. 253 
(1945). 

2 Ibid. , p. 16. 
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2. The right to take property by devise or descent is 
a creature of the law, and not a natural right -- a 
privilege, and therefore the authority which 
confers it may impose conditions upon it. From 
these principles it is deduced that the States may 
tax the privilege, discriminate between relatives, 
and between these and strangers, and grant exemptions; 
and are not precluded from this power by the provisions 
of the respective state constitutions requiring uniformity 
and equality of taxation. 

Taxes of this general nature have been variously referred to as death 
taxes, death duties, succession taxes, succession duties, inheritance and 
legacy taxes, probate duties, legacy taxes, and estate taxes. 

Death Taxation in the United States 

Death taxes in the United States today fall into two major categories --
estate and inheritance taxes. The estate tax, as employed by the federal 
government and a number of states, is levied on the net estate before it is 
distributed or divided among the beneficiaries. The inheritance tax, on the 
other hand, is based on the size of the shares which individual beneficiaries 
receive. In imposing the tax, consideration is given to the degree of relation-
ship between the beneficiary and the decedent -- the closer the relationship the 
lower the rate. The tax is conceived to be on the right to receive, in the case 
of the inheritance tax, and on the righ t  to transfer property, in the case of the 
estate tax, as distinguished from a tax levied against the property itself. 
Stated another way, an inheritance tax is based upon the interest to which some 
person succeeds on death, while an estate tax is based upon the interest which 
ceased by reason of the death. Thus, these taxes are not considered direct taxes 
and thereby escape the constitutional limitations which apply to property taxes. 3 

 In effect, death taxes are excise taxes, i. e. , those levied on a privilege or an 
occasion rather than directly on property. However, the computation of the tax 
is based on the value of the property transferred. 

Although death taxation is today an accepted part of governmental revenue 
programs, it caused considerable debate in the early stages of its development. 

3  Knowlton v. Moore, 178 U.S. 41 (1900). Article I, section 9 of the federal 
constitution provides that "No Capitation, or other direct, Tax shall be laid, 
unless in Proportion to the Census.... " This requires that a direct tax, such 
as a tax on land, must be apportioned among the states on the basis of 
population. 
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A number of theories and arguments, both in support of and in oppo-
sition to the imposition of such a tax, were widely propounded. These reveal 
to a great extent the environment in which death taxation had its beginning in 
the United States. 

Early opposition to death taxation was based on its alleged interference 
with the right of personal possession of property. It was argued that the right 
to possess property and transmit it at death were natural rights and that the 
institution of inheritance was. . . indispensable to the development of families 
and progress of society. n 4 

It was also contended that death taxes took from the individual all 
incentive to save. Unable to pass his property to his family unimpaired, a 
man would lose interest and ambition. 5  Some opponents asserted that the 
inheritance tax dissipated capital; it was argued that accumulation of capital is 
necessary to our expanding economic system and that this tax would dry up the 
sources of investment capital. The argument was also advanced that death taxes 
broke up productive business units by requiring part of the business or interest 
therein to be sold to get the cash to pay the tax, thus resulting in a change of 
management. It was also stated that death taxes deterred philanthropy, thus 
raising the question of whether individuals are capable of disposing of their 
money more intelligently than the government. 

Advocates of death taxes argued that what the beneficiary receives is 
"unearned" and therefore no injustice is caused by a tax. 6  Carried to its logical 
extreme, this could mean that the government might tax away the entire estate 
through taxes, since it is all unearned so far as the beneficiary is concerned. 
Perhaps our present policy of restricted death taxation is a result of a compro-
mise of these ideas. Those who would levy death taxes because of the unearned 
nature of the income also concede that certain individuals might have been 
financially dependent upon the decedent during his lifetime. Recognition of the 
desirability of allowing the deceased to provide for such persons is reflected in 
present laws granting greater exemptions and lower rates to bequests to persons 
closely related to the decedent. 7  

4  Shultz, op. cit. , p. 169. 

5  Harold M. Groves, Financing Government (rev. ed. , New York: Henry Holt 
and Company, 1945), p. 231. 

6  Report of the Senate Interim Committee on State and Local Taxation, Part Three, 
"State and Local Taxes in California: A. Comparative Analysis, "California 
Legislature, R. S. 1951, p. 462. 

7  Ibid. , p. 463. 
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Some fiscal theorists sought to justify death taxation on the "ability-to-pay" 
theory, stating that the recipient possesses ability to pay, since he suffers no loss 
by paying the tax out of property he is to receive. One cannot lose something he 
never had; thus the tax is merely a decrease in "potential satisfactions. " 8  

It has been further argued that each person should be permitted to begin 
life with equal opportunity and go as far as his individual talents and initiative will 
take him instead of forcing less fortunate individuals to compete with those who 
begin life with large fortunes left them by ancestors. 9  In the same vein were 
contentions that the present distribution of wealth is undesirable and that death 
taxes provide a means for dividing concentrated wealth and power. Additional 
arguments in favor of death taxes were that they are easily assessed and collected, 
that they cannot be shifted, and that they reac h  property upon which the owner may 

1 
have avoided taxation during his lifetime. 

Early Period of Death Taxation 

The state governments enacted death tax legislation before the federal 

government entered the field. The early period of death taxation in the United 
States saw the states imposing two types. One was in the nature of a probate fee --, 
a uniform amount payable on all estates; the other was a collateral inheritance tax 
computed by taking a certain percentage of the value of the property inherited and 
exempting bequests to direct heirs. Direct heirs are the surviving spouse, parents, 
and descendents of the decedent. Hence, a collateral inheritance tax is a tax levied 
against bequests to persons other than direct heirs. 11  

The collateral inheritance tax marked the beginning of the development of 

our present-day inheritance taxes. However, the early collateral tax laws did not 
graduate the tax according to the degree of relationship between the decedent and the 
heirs. Nor did they provide for progressive rates which increased with the amount 
of the inheritance, as do most of our present laws. 

Pennsylvania, in 1826, was the first state to enact a collateral inheritance 
tax. The rate was 2 and 1/2 per cent. 12  Only a dozen states enacted death taxes 
within the next 60 years. Half of these were collateral inheritance taxes; the others 
were in effect probate fees. It is significant that many of the early collateral 
inheritance taxes applied only to personal property and not to realty. 

8  Ibid. 

9  Ibid. 

10 Ibid. , p. 231. 

"William J. Shultz, American Public Finance, (2nd rev. ed. New York: Prentice 
Hall, Inc. , 1938), p. 422.  

12 Pennsylvania Laws 1826, c. 72. 
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The early death taxes have been characterized as lacking effective 
administration. 13  The courts as well as enforcement officials were un-
sympathetic; hence, most of the statutes were declared unconstitutional within 
a few years after they were enacted. The revenue produced by these early 
taxes was insignificant. 14  

The first workable and enforceable inheritance tax law came with the 
New York act of 1885. The uniqueness of this law seemed to lie in the fact 
that its administrative provisions were very carefully drawn. Like many of 
the previous laws, it was a collateral tax. Many states enacting inheritance 
tax laws immediately after 1885 adopted the New York act as a model. 15  

A few years later in 1892, New York introduced an innovation in in 	16 
heritance taxes by including direct heirs among beneficiaries liable for the tax. 
Although North Carolina had taxed direct heirs as early as 1855, 17  it abolished the 
law shortly afterward. Consequently, New York is credited with the development. 
New York's direct inheritance tax, however, covered only personalty passing to 
direct heirs and levied no tax on the passage of realty. 

In the early stages of inheritance taxation when agrarian interests 
dominated state legislatures, the trend seems to have been to apply the tax only to 
personal property. It was not until the turn of the century that the coverage of 

1 realty by the tax became generally accepted in the United States. 

The Beginning of the Modern Period 

The New York direct inheritance tax proved to be the basis of inheritance 
tax laws which came later. The first significant extension of the New York direct 
tax idea came in the Wisconsin tax of 1903. 19  Although the short-lived North 
Carolina act of 1901 20  seems to have laid much of the groundwork for it, "the 
Wisconsin law was hailed as the first scientific tax act." 21  The Wisconsin direct 
inheritance tax went even a step further than the New York act in that it covered 
the transfer of realty as well as personalty. Equally significant were other pro-
visions which divided heirs and beneficiaries into five classes, according to the 
degree of relationship between the beneficiaries and the deceased, and established 
progressive rates. The rates were lower on bequests to a surviving spouse or 
children than those to a person outside the family. In addition, rates increased as 
the amount of the bequest or devise increased; for example, a greater proportion 
of a $100, 000 bequest would be taxed away than from one of $50, 000. 

1 3  Groves, op. cit. , p. 234. 

14 Shultz, American Public Finance, op. cit. , p. 422. 
15 Groves, op. cit., 77M. 
16 New York Laws 1892, c. 399. 
17 North Carolina Session Laws 1855,c37. 
18 Shultz, The Taxation of Inheritance, p. 233. 
19 Wisconsin Laws 1903, c. 44. 
20 North Carolina Session Laws 1901, c. 9, sec. 12. 
21 Groves, op. cit., p. 224. 
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popularity during the years immediately after 1903, Texas did not follow suit. 
Instead, it adopted a collateral inheritance tax, exempting transfers to the 
surviving spouse, parents, and children of the decedent. The Texas tax, how-
ever, did adopt the progressive rate feature of the Wisconsin act and also pro-
vided for the classification of taxable beneficiaries according to degree of 
relationship to the decedent. It provided for only three classes, whereas the 
Wisconsin act had five. Under the Texas act, the rates increased as the 
relationship became less close and as the amount of the bequest or devise in-
creased, requiring larger estates to pay a higher rate of tax. Like the 
Wisconsin act, the Texas law taxed the transfer of real as well as personal 
property. 

The classes of taxable beneficiaries under the Texas act were 
(1) grandparents, brothers, and sisters, and their descendents, (2) uncles, 
aunts, and cousins, and (3) strangers. The first class paid rates from two to 
five per cent, the second, from three to eight per cent, and the third, from 
four to 12 per cent. The act was faulty in that its a dministrative provisions 
were poorly drawn, and it was difficult to enforce. 	Administration of the tax 
was the responsibility of local county officials (the county judge, county tax 
collector, and county attorney). It is possible that these officials were hesi-
tant to enforce the act because they feared the disfavor they might gain in their 
effort to do so. Net collections from the Texas inheritance tax during the early 
years are given below. 

For the Fiscal Year Ending 

1909 ...... 	....... 	$ 7,595 
1910............. 	 67,396 
1911.... .......... 	..... 	16,063 
1912 	 47,579 
1913. . 	........... 	 24,333 

43,105 
1915. . 	.......... 	 22,896 
1916 	30,006 
1917 	46, 431 	29  

Amendments to the act in 1917 and 1919 sought to strengthen it by shift- 
ing most of the responsibility for collection and enforcement of the tax to the 
Comptroller. They provided that the county judge appoint administrators for 
estates upon which no administration had been taken out and by  requiring the 
administrator, executor, or trustee to file certain reports. 

28 Edmund To Hornton Miller, A Financial History of Texas(Bulletin of the 
University of Texas, J uly  1, 1916), 	p. 3 2 1. 	 

29 Annual Reports of the Comptroller of Public Accounts, 1909-1915. Figures 
for the years 1916-1917 are taken from notes on file in the Inheritance Tax 
Division, since it is impossible to determine accurately from the Comptroller's 
reports the amount of revenue collected from the inheritance tax for those two 
years. 

30 Acts 35th Leg. , R. S. 1917, ch. 166, p. 377;Acts 36th Leg. , R. S. 1919, ch. 164, 
p. 318. 
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The adoption of progressive rates in inheritance taxation was preceded 
by a great deal of opposition. The first state to pass a law providing for 
progressive rates was Ohio in 1894. 22  By 1900, eight progressive tax bills had 
been introduced into state legislatures. Five of these failed to become law. Of 
the three which passed, two were declared unconstitutional. The only 
progressive-rate inheritance tax law to be upheld was that of Illinois. 23 In the 
light of the events which preceded it, the passage of a valid direct inheritance 
tax with a system of progressive rates in Wisconsin was an even more remark-
able accomplishment than it may at first seem. 

The Wisconsin act replaced the New York law as a model for state 
inheritance tax laws after 1903. During the years immediately following, the 
taxation of direct heirs became so well established that no collateral inheritance 
tax laws were enacted after 1908. 2 ` The effect of the Wisconsin law's system of 
rate progressivity and beneficiary classifications can still be detected in most 
inheritance tax laws. The Wisconsin act, then, started a new trend in this type 
of taxation and proved that the inheritance tax could be a substantial revenue 
producer. 25  

In 1905, a significant development appeared when Utah enacted the first 
estate-type death tax, which, unlike the inheritance tax, was levied against the 
net estate of  the decedent instead of against the individual shares of the bene- 
ficiaries. 	The estate-type tax, however, went unnoticed by the legislatures of 
the other states as a possible revenue measure until it was adopted by the federal 
government in 1916. 

First Texas Levy Fails to Tax Direct Heirs 

Although death taxes of one form or another had been levied by a number 
of states for about three-quarters of a century, it was not until 1907 that the 
Texas Legislature, prompted by need for additional revenue, passed an inherit- 

27 
ance tax. Two bills previously introduced the same year had failed. 	In spite 
of the fact that the practice of taxing direct heirs -- begun a few years earlier by 
New York, North Carolina, and particularly Wisconsin -- had gained considerable 

22 Ohio Laws 1894, p. 166. 
23 Shultz, The Taxation of Inheritance, op. cit. , p. 283. 
24 Ibid. , p. 113. 
25 Shultz, American Public Finance, op. cit., p. 423. 
26 Utah Laws 1905, c. 119. 
27 Acts 30th Leg. , 1st C. S. 1907, ch. 21, p. 496; see House Journal, 30th 

Leg., R. S. 1907, pp. 73, 176, concerning the two previous bills. 
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The effect of the amendments can be ascertained by comparing the net 
collections after they become effective with those of previous years. 

For the Fiscal Year Ending 

32,805 

254,995 
547,227 
95,417 

162,227 
114,064 31  

The comparison reflects the substantial increase in revenue after the 
1917 and 1919 changes. The 1917 amendment, it seems certain, was 

primarily responsible for the increase, since before its enactment "no outside , 
 effort was made to enforce the Act and collect the tax. Apparently the only 

tax collected was voluntarily paid by those subject to the tax. " 	Even the in- 
creased collections after the amendments did not satisfy the lawmakers. In 
1923 the 1907 act, as amended in 1917 and 1919, was repealed, and a new law 
designed to produce even more revenue was substituted. 

The Federal Estate Tax and Credit Provisions 

Meanwhile, the federal government had again explored the field of death 
taxation and had passed the estate tax of 1916. The federal government had 
levied an inheritance tax on at least two previous occasions, during the Civil 
War and during the Spanish-American War. Both were on the books for only 
short periods before being abolished. 33 The 1916 act, also a war-time measure, 
was the first federal death tax to have any permanency. The tax, which forms 
the basis of our federal estate tax, was levied against the net estate of the 
decedent instead of against the individual shares of the beneficiaries, as were 
the inheritance taxes. An exemption of $50, 000 was granted, and rates ranged 
from one to ten per cent, depending upon size of the estate. For instance, if 
the decedent left an estate valued at $200, 000, the tax was levied against that 
amount instead of against shares going to beneficiaries. No tax was levied upon 
the first $50, 000; however, the remaining $150, 000 was subject to the progres-
sive 

 
 rates. 

The adoption of the federal estate tax, it seems, started a new trend in 
death taxation. Since that time an increasing number of state legislatures have 
replaced their older inheritance type taxes with the newer estate type. 

31 Figures are from notes on file in the Inheritance Tax Division of the 
Comptroller's Office. 

32 Letter from Cecil Bird, director, Inheritance Tax Division of the Comp 
troller's Office, to C. H. Cavness, state auditor, dated August 11, 1945. 
Copy on file with the Texas Legislative Council. 

33 Comment, "Death Duties, " 6 Va. L. Rev. 568 (1920). 
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Like the earlier state taxes, the federal death taxes met with a great 
deal of opposition. Even before the 1916 act, many economists asserted that 
death taxation was a matter for the states and not for the federal government --
that for the federal government to embark upon this type of taxation would be to 
rob the states of an important source of revenue. The controversy subsided in 
1925 when United States Supreme Court held that both the state and federal 
governments had the power to tax transfers at death at the same time. 34  

The federal government, however, had already offered a compromise 

solution to the problem of who should levy death taxes. In 1924 it permitted a 
25-per-cent credit against the federal estate tax for state death taxes paid. 
Under the compromise, the taxpayer was permitted to deduct from the federal 
estate taxes payable the amount which he had paid as state death taxes up to 
one-quarter of the total of the federal taxes. For instance, under the 1924 credit 
provision, if the federal tax on a particular estate amounted to $100, 000, a state 
could collect a tax of $25, 000 under its death tax law without any additional 
burden upon its citizen. In 1926, the credit allowance was raised from 25 to 80 
per cent. Also, the exemption was increased from $50, 000 to $100, 000, and the 
rates were adjusted to range from 1 to 20 per cent, depending upon the value of 
the estate. The 1926 tax, with the credit provisions, remains in the law today 
and is commonly referred to as the "basic estate tax. " 

In addition to providing a compromise settlement of the problem of who 
should tax, the federal estate tax had another and probably greater purpose. It 
provided a compelling inducement to the states to enact uniform inheritance or 
estate tax laws. Such a uniform system of death taxes provided a solution to a 
problem caused by the prevalent practice of "tax-cutting." To encourage wealthy 
persons to become residents, some states were reducing their death tax rates or 
levying no tax at all. States which had death taxes felt it was unfair for states 
without such taxes to thus lure away aged persons who had accumulated large 
fortunes in their state; hence, these states were very much interested in the en-
actment of the tax credit provision. The coercive effect of the federal credit is 
readily apparent. If a state levied no death tax, the entire federal tax under the 
1926 act went to the federal government. However, if the state had a death tax, 

the taxpayer would be permitted to deduct the state death taxes paid (up to 
80 per cent of the federal tax) from the federal taxes payable. In other words, a 
state can impose a death tax without increasing the tax burden upon its taxpaying 
citizen (assuming that the state levied a tax sufficient only to absorb the 80 per 
cent credit), and the state was permitted to receive a sizable amount of revenue. 

Florida actively protested the right of the federal government to enact the 

credit provision. First, she adopted a constitutional amendment forbidding state 
inheritance taxation and then proceeded to carry her fight to the Supreme Court of 
the United States, contending that the credit provision was an unconstitutional 
interference with the states' choice of their own revenue systems. The Supreme 

34  Frick v. Pennsylvania, 268 U.S. 473 (1925). 
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35 
Court upheld the federal law by a unanimous decision. 	The credit provision 
is today still a part of the federal estate tax. However, the 80-per-cent credit . 
is permitted only against the 1926 or "basic" levy and does not apply to 
"additional" taxes levied by the federal government since that year. It should 
be noted that the amount of tax levied under the 1926 act loses some of its 
significance when compared with later taxes levied by the federal government 
under the "additional" classification. Rates for the basic tax today vary from 
1 to 20 per cent, whereas "additional" taxes have imposed rates varying from 
3 to 77 per cent. Whereas the exemption under the basic tax is $100, 000, it is 
only $60,000 under the "additional" taxes. 

Many state legislatures were prompt in taking full advantage of the 
federal credit. New York was first to take advantage of it by enacting a 1925 
law which levied an additional tax only to the extent of the difference between 
the taxes levied under the then-existing New York inheritance tax and the 25 per 
cent federal credit. In other words, since New York could collect up to 25 per 
cent of the federal tax without any additional burden on its citizens, it levied 
taxes to its existing inheritance tax levies to make the total equal to 25 per cent 
of the federal tax. The additional tax made certain that New York taxes would 
always at least equal 25 per cent of the federal tax. Of course, if the tax 
levied under the existing law equaled or exceeded that proportion, no additional 
tax was levied. In 1926, when the credit was raised to 80 per cent, New York 
amended her additional tax accordingly. 36  Today all states except Nevada, which 
levies no death tax at all, take advantage of the federal credit in some manner. 

Texas Begins Taxing Direct Heirs in 1923 

In 1923, before any federal credit provision existed, Texas was badly in 
need of additional revenue. In spite of the tremendous increase in revenue 
brought about by the inheritance tax amendments of 1917 and 1919, there was 
still agitation that the tax was not being properly administered. The result was 
the repeal of the 1907 collateral inheritance tax and its amendments and the 	37 
adoption in 1923 of a tax which applied to direct heirs as well as collateral heirs. 
The 1923 act with its several amendments is Texas' present inheritance tax law. 
A significant feature of the act was that it sought to raise more revenue by in-
creasing coverage. Instead of the three classes of taxable beneficiaries under 
the 1907 act, there were now five. The act designated them as classes A, B, C, 
D, and E, depending upon how closely related the beneficiaries had been to the 
decedent. Members of the immediate family of the decedent (class A) were made 
liable for the tax for the first time, although they were granted a $25, 000 
exemption and given the advantage of the lowest rates. Also made subject to the 

35 Florida v. Mellon, 273 U, S. 12 (1927). Florida amended her constitution in 
1930 to allow the legislature to pass a law to take advantage of the federal 
credit. 

36 Shultz, American Public Finance, p. 424. 
37 Acts 39th Leg. , 2nd. C, S. 1923, ch. 29, p. 63 
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tax for the first time were religious, educational, and charitable organi-
zations located within Texas (class B) when gifts to them were to be used 
within the State of Texas. These beneficiaries also received a high ex-
emption and the lowest rates. The other three classes of taxable bene-
ficiaries were the same as defined in the original act of 1907. However, 
changes in exemptions and rates were made. 

Rates under the 1923 direct inheritance tax were graduated not only 
according to the value of the property passing to a particular beneficiary 
but also according to the relationship between the beneficiary and the de-
cedent. It is significant that the rates under the 1923 act represented an in-
crease over those of the 1907 act as amended. Whereas the rates under the 
1907 act ranged from 2 to 12 per cent, those under the 1923 act were from 
.1 to 20 per cent. Thus Texas followed the general trend of the early 1920' s 
in raising rates. 38  

In the 1923 act, Texas adopted a mode of taxation which New York, 
North Carolina, and Wisconsin had utilized almost a quarter of a century 
previously. 

The Legislature, in the 1923 inheritance tax, sought further im-
provement in administration by providing a penalty for failure to file speci-
fied reports, by prohibiting the transfer of intangibles until the tax was 
paid, and by requiring the Comptroller to furnish all necessary forms. 
Some of the more important administrative provisions carried over from the 
old law included those authorizing the county judge to appoint appraisers, re-
quiring local officials to aid in enforcement, and establishing a lien on the 
property transferred to secure payment of the tax. 

The full effectiveness of the new law as a revenue measure was not 
realized until after several years of operation. Collections for the four years 
after enactment of the new law show that the 1923 law was a much greater 
revenue producer than its predecessor. 

For the Fiscal Year Ending 

149,610 
1925 	587,546 
1926 	1,013,645 
1927 	1, 394, 891 

39 

In 1925, the entire Texas withil Code was revised, and the 1923 in-
heritance tax law, wAh slight omissions, minor changes, and considerable re-
arrangement of the sections, became Title 122, Chapter 5, Articles 7117-7144 

38 Shultz, The Taxation of Inheritance , op. cit., p. 130. 
39 Annual Reports_; of the Comptroller of Public Accounts, 1924-1927. 
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of the Revised Civil Statutes of 1925. The Texas inheritance tax law is 
commonly referred to today as "chapter 5." 

The first amendment to the 1923 law came in 1927 as a result, it 
seems, of a bequest by W. Jo McDonald to The University of Texas for the 
establishment of an astronomical observatory. 40  The amendment pro-
vided that gifts to religious, educational, or charitable organizations 
located in Texas, to be used in Texas, were exempt from the inheritance 
tax. 41  This exempted from the tax most of the gifts to class B beneficiaries 
discussed above. The 1927 amendment, in effect, reverted to the situation 
which existed under the 1907 law concerning taxability of gifts to religious, 
educational, and charitable organizations. 

Another amendment appeared in 1929 to relieve some of the burden 
caused by repeated tax levies on the same estate in a short period due to a 
rapid succession of deaths. It provided that transfer of property on which 
an inheritance tax had been paid within the last five years was exempt from 
the tax. 42 This exemption is still part of the Texas inheritance tax law. 
A similar provision appears in the federal estate tax. Many of the states, 
however, do not permit such exemptions. 43  

A 1931 amendment clarified the taxable status of gifts to persons un-
related to the decedent to be used within the state. It provided that such 
beneficiaries are within class E and hence are subject to the highest rates 
and lowest exemption under the act instead of being completely exempt as 
were religious, educational, and charitable organizations under terms of the 
1927 amendment. 44  

In 1933 came another amendment relating to gifts to religious, edu-
cational, and charitable institutions. For gifts to such institutions to be 
exempt from the inheritance tax under the 1927 amendment, the institution 
had to be located in Texas and the gift had to be used in the state. These 
requirements were amended so that it was no longer necessary for the 
institution to be located in Texas; it was only necessary that the gift be used 
within the state. 45 

40 Acts 40th Leg. , R. So 1927, ch. 149, p. 221. This act released the 
inheritance taxes due on the McDonald bequest. 

41 Acts 40th Leg. , R. S. 1927, ch. 62, p. 87. See Acts 40th Leg. , R. S. 1927, 
So C. R. No. 24, p. 491, for a declaration of the policy of the 1927 amend-
ment: "...to relieve all estates descending to educational, charitable, and 
religious institutions and beneficiaries as set out in the bill, from payment 
of state inheritance taxes." 

42 Acts 41st Leg., R. S. 1929, ch. 72, p. 109. 
43 "Inheritance, Estate, and Gift Tax Service, State" (New York: Commerce 

Clearing House, 1950),p. 	81-029. 
44 Acts 42nd Leg., R. S. 	1931, 	ch. 72, 	p. 	109. 
45 Acts 43rd Leg. , R. S. 	1933, 	ch. 192, 	sec. 	20, 	p. 	592. 
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Still another amendment was passed in 1935. It extended the $25, 000 
exemption and low class A rates to gifts to direct lineal descendants of 
adopted children and step-children of the decedent. Until that time, children 
of adopted children and step-children of the decedent were taxed as class E 
beneficiaries. 

Multiple Death Taxation 

When a large number of the states had enacted inheritance or death 
taxes, the possibility that more than one state would levy a tax on the same 
property interests that passed upon death began to become a troublesome 
practical problem to taxpayers. During the early 1920's, this began to e-. 
merge as an urgent matter. Instances of taxing transfers of tangible personal 
property at death by both the state of decedent's domicile and the state where 
the property was permanently located at the decedent's death became more 
frequent. Multiple death taxation of intangibles was even more frequent. For 
example, corporate stock occasionally was taxed by three states--that of the 
decedent's domicile, that of the physical presence of the shares--the evidences 
of the property interest--and that of the company's incorporation. Wisconsin 
even taxed corporate shares of a non-resident's estate if the corporation owned 
property in Wisconsin. 46 

Relief from this apparent hardship was sought in the courts and the 
legislatures. Appeal was made to the federal courts on the ground that a state 
which exceeded its jurisdiction to tax was depriving the taxpayer of property 
without due process of law in violation of the 14th Amendment. Precedent for 

47 
this argument was found in Union Refrigerator Transit Co. v. Kentucky, 
which for the first time found in the 14th Amendment a barrier to certain kinds 
of double taxation and held it unconstitutional for the state of a corporation's 
domicile to levy a property tax on tangible personal property permanently 
located in another state. The single death tax doctrine had its beginnings in 

 8 
1925 in Frick v. Pennsylvania, 	which held Pennsylvania's attempt to im- 
pose a death tax upon property owned by one of its residents but having 
permanent situs in another state violative of the due process guarantees. It 
was declared that only one state could tax  the state where the tangible 
personalty had its permanent situs. Similarity, money in a safe deposit box 
was held taxable only by the state in which it was located. 49  Bonds issued by a 

Minnesota municipal corporation were held not subject to a Minnesota death tax; 
it was stated that they could be taxed only by the state of the decedent's domi-
cile. 50  In striking down the Wisconsin tax provision mentioned above, the 
Supreme Court held that the corporation's ownership of property in the state was 
not a sufficient basis for levying a death tax on the shares of stock. 51  

46 Shultz, American Public Finance, op. cit. , p. 426. 
47 199 U.S. 194 (1905). 
48 268 U.S. 603 (1925). 
49 Blodgett v. Silberman, 227 U. S. 1(1928); Baldwin  v. Missouri,  281 U. S. 586 

50 Farmers Loan & Trust Co. v. Minnesota, 280 U. So 204 (1930); 18 Calif. L. 
Rev. 345 (1930)o 

51 Rhode Island Hospital Trust Co. v. Doughton, 270 U.S. 69 (1926). 
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A further attack upon the problem of multiple death taxation of in-
tangibles was made by the Supreme Court in 1932. The effort to delineate a 
single taxable situs was continued. The court held that shares of stock were 
not taxable by the state of incorporation but were taxable by the state of the 
decedent's domicile; it also indicated that mere presence of the certificates 
in a state was not sufficient basis for that state to impose a death tax upon 
their transfer. 52  This decision was viewed as settling that intangibles were 
subject to death taxes only in the state of domicile of the owner. 

By the mid-1930's, commentators were concluding that the problem 
of multiple death taxation, if not all multiple property taxation, had been 
solved through the decisions of the Supreme Court. 53  Realty and tangible 
personalty were taxable only by the state in which they were located; and in-
tangibles, including stocks, bonds, notes, and bank credits, were believed to 
be taxable only by the state of the decedent's domicile. 54  

Concurrently with the working out of a judicial solution, the state 
legislatures had given their attention to this problem, too. They sought to 
alleviate the situation by providing for reciprocal exemption of intangible 
property of non-resident decedents. In substance, these acts provided that 
the state would not levy a death tax upon a non-resident's intangibles located 
in the state if the state of his domicile granted a similar exemption to the 
domiciliaries of the first state. 55  By 1932, 39 of the 47 states levying death 
taxes had enacted such provisions. 

However, the single death tax doctrine, which had not been established 
by the Supreme Court without dissent, was to have a short life, at least so far 
as intangible property was concerned. In two 1939 cases, the Supreme Court 
of the United States held that intangible personal property could be taxed by 
both the state of the decedent's domicile and the state in which it was located 
or deposited. 56  The court viewed taxation as but a means of distributing the 
cost of government among those who are subject to its control and who enjoy 
the protection of its laws. Intangibles, as distinguished from physical 
things, are but relationships between persons which the law recognizes and 
lends its courts to enforce. When a person extends his activities concerning 
his intangibles to states other than his domicile, he avails himself of the bene-
fits and protection of the other state or states. In such case, protection, bene-
fit, and power over the subject matter are not confined to either state. 

52 First National Bank of Boston v. Maine, 284 U.S. 312 (1932). 
5 3 Brown, Multiple  Taxationby the States, 48 Harv. L. Rev. 407, 430-432 

(1935). 
54 Shultz, American Public Finance, op. cit. , p. 427. 
55 Ibid. , pp. 426, 427. 
56 	Curry v.  MrCanless.  307 U. S. 357 (1939); Graves  v. Elliott,  307 U. S. 383 
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Mr. Justice Stone declared: 

We find it impossible to say that taxation of intangibles 
can be reduced in every case to the mere mechanical 
operation of locating at a single place, and there taxing, 
every legal interest growing out of all the complex legal 
relationships which may be entered into between 
persons. ...The Fourteenth Amendment cannot be 
carried out with such mechanical nicety without infringing 
powers which we think have not yet been withdrawn from 
the states. 57  

The single death tax doctrine received another blow in 1942 when the 
Supreme Court held that a transfer on death of corporate stocks could be 
taxed by the state of incorporation as well as that of the domicile of the 
decedent. 58These decisions have raised serious doubts concerning the stand- 
ing of Frick v. Pennsylvania. It has been argued that the state of the domicile 
is not prevented by the 14th Amendment from taxing the tangible personal 
property of resident decedent, wherever it may be located. 59  

Thus, after coping with the problem of multiple death taxation for about 
20 years, the Supreme Court has apparently reached the position that the search 
for a single tax situs, at least for intangibles, is a search for a mirage, that it 
cannot be accomplished without creating as many tax injustices as it would avoid, 
and that such an effort is an unjustified interference with the sovereignty of the 
several states. The apparent conclusion is that relief must be found in the legis-
lative halls. 60  And all but four or five states have enacted reciprocal ex-
emption provisions; this does much to eliminate multiple taxation. 61  Texas has 
such a provision. 62 	  

57 Curry v. McCanless, 307 U. S. 357,373 (1939). 
58 State Tax Commission of Utah v. Aldrich, 316 U.S. 174 (1942). 41 Mich. L. 

Rev. 351 (1942) considered this case as marking the end of the Supreme 
Court's effort to use the 14th Amendment to settle the conflicting claims of 
the states of the domicile of the creditor and of the debtor to tax the transfer 
of intangible property. 

59 Bittker, The Taxation of Out-of-State Tangible Property, 56 Yale L. J. 640 
(1947). For a good review of the entire problem, see Guterman, Re-
vitalization of Multiple State  Death Taxation, 42 Col. L. Rev. 124§7V42). 

60 Groves, op. cit. , p. 240. Mr. Justice Holmes suggested as much in his 
dissent in Union Refrigerator Transit Co. v. Kentucky, 199 U.S. 194, 211 
(1905). 

61 Report of California Legislature, op. cit. , p. 463. 
62 Tex. Civ. Stat. (Vernon, 1948) art. 7117. 
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The legislation and the judicial decisions outlined here have dealt with 
the problem of which state has the jurisdiction or power to tax after the facts 
concerning domicile of the decedent and location of the property have been 
established. However, multiple taxation can also result from contradictory 
finding of facts upon which the rule embodied in the reciprocal exemption 
statutes or decisions depend for their operation. A dramatic example of this 
is the case of the estate of Dr. John T. Dorrance, founder of the Campbell 
Soup Company. In his later years, he established homes in both New Jersey 
and Pennsylvania. After his death, both states found that he was domiciled in 
them at his death, and both levied death taxes upon his estate upon that basis. 
Courts of both states recognized the universal American rule that a person can 
have but one domicile at a given time; they disagreed on the conclusion of fact 
to be drawn from the evidence. The Supreme Court refused to review the case 
on the grounds that it had no jurisdiction. 63  

When Col.. Edward H. R. Green died, Texas, Florida, New York, and 
Massachusetts found that he was domiciled in them at his death and levied 
death taxes upon the estate. Claims of the four states and the United States for 
death taxes exceeded the total value of the estate. Texas brought suit in the 
United States Supreme Court against the other three states to get a determination 
of domicile. Upon the basis that this was a controversy between two or more 
states, the Supreme Court, in Texas v. Florida, found it had jurisdiction and de-
termined that Col. Green was domiciled in Massachusetts upon his death. 64  

It may be seen, then, that the estate of the wealthy nomad may be 
subjected to taxation by more than one state because of independent and con-
flicting findings as to domicile at death. Except in unusual circumstances, there 
is no judicial remedy in these infrequent cases. However, the legislatures have 
also dealt with this problem. Some states have authorized their tax administrators 
to compromise such cases with tax administrators of the other state or states; and 
if this fails, they may submit the question of domicile to a board of arbiters for 
the finding of a single domicile. 65  

Texas Adopts the Reciprocal Exemption in 1929. 

While the Supreme Court of the United States was developing the single 
taxable situs theory, Texas in 1929 fell in line with many of the other states and 
sought to remedy the problem of multiple taxation of intangible property, at least 
partially, by the adoption of a reciprocal exemption provision. The provision 
stated that Texas would exempt the intangible property, located in Texas of a non- 

Z3 Dorrance v. Pennsylvania, 287 U.S. 660 (1932); see also Dorrance's Estate, 
309 Pa. 151 (1972) and In re Dorrance, 115 N. J. Eq. 268 (1934). Technically, 
a person can have only one domicile. Restatement, Conflicts of Laws, 
American Law Institute, 1934, g 11. 

64 Texas v. Florida, 306 U.S. 398 (1939). 
65 56 Harv. L. Rev. 482 (1942). 
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resident decedent who at the time of his death resided in a state, territory of 
the United States, or of a foreign country which did not impose a transfer or 
inheritance tax on intangible personal property of Texas residents, or if 
the State, territory, or foreign country where the decedent resided at his 
death had a reciprocal exemption provision exempting intangible personal 
property of non-resident decedents. 66  The emergency clause of the amendment 
recites that the act was passed so that citizens of Texas who owned securities 
in states which had reciprocal provisions could take advantage of such 
exemptions. 

As stated above, in 1939, the Supreme Court' held that intangible 
personal property was taxable in at least two states -- in that where located and 
in that where the owner - decedent was domiciled. This marked the end of the 
single death tax doctrine. In the same year, Texas abandoned the reciprocal 
exemption provision. 67  No reason for the abandonment is apparent from a read-
ing of the amendment. However, in 1945, when the single taxable situs theory 
as applied to intangible personal property had already been completely broken 
down, the Texas legislature restored the reciprocal exemption to the Texas in- 
heritance tax law. 68  The 1945 provision was a re-enactment of the 1929 pro-
vision except that it was inapplicable to residents of foreign countries. 

Texas Takes Advantage of the Federal Credit in 1933 

Although federal credit was first allowed in 1924 to the extent of 25 per 
cent and raised to 80 per cent in 1926, Texas did not take full advantage of the 
credit until 1933. 69  The law is entitled "Additional Inheritance Taxes" and 
appears under Title 122, Chapter 5A, Article 7144a of Vernon's Civil Statutes. 
The additional tax is commonly referred to as "chapter 5A". It establishes no 
system of rates or exemptions; it merely provides, as did the New York Act, 
that if the amount of tax levied by Texas under chapter 5 does not equal or 
exceed the 80 per cent federal credit, then a tax is levied in an amount which 
when added to the taxes levied under chapter 5 will equal the 80 per cent credit. 
The taxes levied under chapter 5A are never construed to increase the total 
amount of taxes payable to the federal and state governments. 

The additional inheritance tax also provided that administration was to 
be handled by the same officials who administered the inheritance tax, that the 
federal valuation of the estate be considered, and that banks and safe deposit 
companies, as well as county clerks, give the Comptroller notice with respect 
to decedents' estates. 

66 Acts 41st Leg. , 1st C. S. 1929, ch. 50, p. 109. 
67 Acts 46th Leg. , R. S. 1939, ch. 13, p. 646. 
68 Acts 49th Leg. , R. S. 1945, ch. 98, p. 148. 
69 Acts 43rd Leg. , R. S. 1933, ch. 192, sec. 2b, p. 585; 22 Tex. L. Rev. 

93 (1943). 
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Coverage Problems and the Gift Tax 

In the early days of inheritance taxation, problems centered for the 
most part around administrative difficulties. These problems were 
accompanied by the not entirely unrelated problem of avoidance of the tax, 
which by 1908 had already become acute. 7u  Four major aspects of the 
coverage problem area (1) transfers to take effect in possession and enjoy-
ment at or after death, (2) gifts made before death, (3) transfers made under 
the exercise of powers of appointment, and (4) transfers by virtue of 
survivorship. An understanding of some of these problems gives a clue to 
the reason for the several 1939 amendments to the Texas act. 

The Pennsylvania act of 1826, which represented the first in-
heritance taxation in the United States, dealt with the problem of coverage by 
incorporating a sweeping provision taxing "transfers to take effect in 
possession and enjoyment at or after death. " Today this provision has gained 
such wide acceptance that the federal statute and all the state statutes except 

that of Louisiana have it in their death tax laws. 71  The provision is especially 

designed to cover transfers made by the decedent before his death where he 
retains a life estate or where he creates a trust and retains the power of 

revocation. 

The first real avoidance problems created in the administration of 
inheritance taxes arose out of inter vivos gifts — gifts made by the decedent 
before his death. The early inheritance tax laws, it seems, did not even cover 
gifts causa mortis, i. e. , deathbed gifts. A gift causa mortis is a type of 
inter vivos gift, but it must have been made in anticipation of a speedy death 
from a present sickness or impending peril. 72 New York, in 1891, was the 

first state to find a partial solution to the problem of inter vivos gifts in the 
enactment of a provision covering "gifts made in contemplation of death." 73 

 At first the provision was not as effective as might be imagined, for in New 
York and in most other jurisdictions which adopted it, it was limited to gifts 
causa mortis and did not cover other inter vivos gifts made in contemplation 
of death if there was no anticipation of a speedy death from a present sickness. 

Remedies for the limited effectiveness of the provision were sought 
by attaching to it two types of presumptions. First, the Wisconsin legislature 
in 1913 enacted a law specifying that gifts made by the decedent within six years 
preceding his death were presumed to have been in contemplation of death. 74 

 The effect of the law was to create a prima facie or rebuttable presumption that 
the gifts made within six years were made in contemplation of death, hence 
placing the burden of proving the contrary on the estate. This did not work as 
well as had been anticipated, since the estate was usually in a favorable position 

70 Shultz, The Taxation of Inheritance, op. cit. , pp. 121,123. 
71 "Inheritance, Estate, and Gift Tax Service, State, " op. cit. , p. 80-191. 
72 American Jurisprudence, 	14. 
73 Shultz, op. cit. , The Taxation of Inheritance, pp. 112, 113. 
74 Shultz, The Taxation of Inheritance, p. f2fMr- 
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to gather evidence and overcome the presumption. On the other hand, usually, 
the state could only show that the decedent had reached a very advanced age at 
the time he made the gift and that for that reason the gift was in contemplation 
of death. The courts generally held, however, that old age in itself was in-
sufficient to establish that the gift was made in contemplation of death. In 1915, 
because the rebuttable presumption provision was not accomplishing what had 
been expected, the Wisconsin legislature again sought to reach a greater num-
ber of inter vivos gifts by the enactment of a provision that gifts made by the 
decedent within six years prior to his death were conclusively presumed to 
have been in contemplation of death. The effect of such a provision was to 
create a rule of law that if the gift were made within the six year period it was 
subject to the death tax. No proof, however strong, would be received to 
overcome the presumption. The Supreme Court of the United States held the 
law unconstitutional because it violated the 14th Amendment. 75  Likewise, a 
federal statute seeking to create a conclusive presumption that gifts made 
within two years of death were in contemplation of death was held unconsti-
tutional in violation of the 5th Amendment. 76  

Today all states tax gifts made in contemplation of death. Most of 
them also specify periods within which gifts create a prima facie or re-
buttable presumption that they were made in contemplation of death. The 
statutory periods vary from six months to five years before the death of the 
decedent, with two years the most popular period. 77  

Further problems of avoiding the early inheritance tax laws were 
presented by utilization of powers of appointment. A power of appointment is 
the authority conferred by one person (the donor) upon another (the donee) to 
dispose of the property of the former or to appoint takers (appointees) of the 
property. The avoidance usually consisted of the decedent's giving to a 
designated person (the donee) an estate for life in certain property (i. e. , the 
right to the use of the property for a period measured by the donee's life) with 
the power to appoint his successor. According to traditional real property 
concepts, the successor (appointee), though designated in the donee's will, in-
herits from the donor rather than from the donee. Hence when the donee of 
the power exercises the power of appointment by designating his successor, no 
taxable transfer occurred, since the transfer is not from the donee. As early 
as 1897, New York remedied the situation by providing expressly for the tax-
ation of transfers made under exercise of powers of appointment. 78  Today 
such transfers are taxable in all but three states levying death taxes --
Connecticut, Indiana, and Louisiana. 79  

75 Schelsinger v. Wisconsin, 270 U. S. 230 (1926); see Groves, op. cit. , p.243. 
76 Heiner v. Donnan, 285 U.S. 312 (1932). 
77 "Inheritance, Estate, and Gift Tax Service, State, " op. cit. , p. 81-039. 
78 Shultz, The Taxation of Inheritance, op. cit. , p. 119. 
79 "Inheritance, Estate, and Gift Tax Service, State, " op. cit., p. 81-029. 

118 



Another method of avoiding inheritance tax laws was the creation of 
joint interests with the right of survivorship, i, e. , upon the death of one of 
the owners, the property passed to the surviving joint owner or owners. 
Since the inheritance tax laws usually taxed only receipt of property by will 
or intestate succession (statutory provisions governing the distribution of 
property where the decedent has left no will), the receipt of property by 
virtue of the right of survivorship was not covered. This situation led to the 
adoption of provisions taxing transfers by survivorship, first by West 
Virginia in 1907, and by most of the other states after 1915. 80  Texas, how-
ever, has no such provision. 

Avoidance of death taxes still creates a problem today. The inter 
vivos gift which the legislatures of New York and Wisconsin sought to bring 
within the scope of their laws remains the primary method of avoiding most 
state death taxes. 81  Though the problem was alleviated somewhat by the 
prima facie presumption provision, a large number of inter vivos gifts 
serving substantially the same purpose for the donor as gifts upon his death 
are untaxed. 82  The first effective solution to the problem was found by the 
federal government in 1924 (the year of the 25 per cent federal credit pro-
vision) in the enactment of a gift tax -- a tax on inter vivos gifts not covered 
by the estate tax. The 1924 gift tax, by its exemptions, still permitted many 
gifts to go untaxed. Because of strong sentiment against it, the tax was 
repealed in 1926. 83  In 1932, our present federal gift tax was enacted. Its 
primary purpose is to check the avoidance of death taxes by inter vivos gifts 
and not to yield revenue, although a considerable amount is collected in 
some instances. Since the adoption of the federal gift tax, 12 states have en- - 

 acted similar taxes to supplement death taxes. Texas levies no gift tax. 

The above discussion shows briefly how some of the more important 
coverage problems have been met. It should be noted that the coverage pro-
visions did not receive immediate adoption by all the states. This fact is 
illustrated by the absence of provisions taxing inter vivos gifts in laws of 
three-fourths of the states today. 

Texas Deals with Coverage Problems — The Amendment of 1939. 

The Texas Legislature was not among the first to adopt the coverage 
provisions discussed above. The Pennsylvania clause taxing "transfers to 
take effect in possession and enjoyment at or after death" was incorporated 
into the Texas inheritance act of 1907. But it was not until 1939 that an 
amendment taxing transfers under a power of appointment and gifts in 
contemplation of death was adopted. 84  

80 Shultz, The Taxation of Inheritance, op. cit., p. 141. 
81 Groves, op. cit. , p. 242. 
82 Ibid. 
83 Shultz, American Public Finance, p. 444. 
84 Acts 46th Leg., R, S. 1939, ch. 13, p. 646. 
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Concerning powers of appointment, the amendment provided for taxation 
of transfers made under the exercise of general power of appointment exercised 
by the decedent by will. (A general power of appointment is such that for all 
practical purposes the donee of the power has been given outright ownership of 
the property. If the donee has a general power, he is not limited in his choice 
of appointees, which distinguishes the general power from a special power of 
appointment.) 

Transfers made in contemplation of death without adequate consideration 
were made taxable. In connection with the contemplation of death provision, a 
rebuttable presumption was created that gifts made within two years prior to the 
death of the decedent were in contemplation of death. 

The amendment also provided for the first time for taxation of proceeds 
of insurance policies. A $40, 000 exemption apparently became part of the Texas 
law through adoption of a similar provision which at that time appeared in the 
federal estate tax but which was repealed in 1942. 

The 1939 amendment further enlarged the permissible deductions by 
allowing attorneys' fees and court costs in connection with the assessment of 
inheritance taxes. And it provided for judicial review of the appraisal. 

Further Shift of Administration From the Local Level 

In 1943, an earlier provision requiring the county clerk to report to the 
Comptroller was amended to require representatives of estates to first file a re-
port with the county clerk, who was then required to forward information to the 
Comptroller. 85  

A 1945 amendment, providing that inheritance taxes be paid to the State 
Treasurer through the Comptroller instead of to the county tax collector, 86 
removed from the hands of the county officials probably the most significant of 
their remaining administrative duties. As noted above, much of the responsi-
bility for enforcement of the tax was transferred to the Comptroller by an 
amendment in 1917. The new act in 1923 retained this provision and, it seems, 
even increased the Comptroller's responsibility in some respects. 

In the history of Texas inheritance taxation shows a complete transition 
from local enforcement to enforcement emanating primarily from the 
Comptroller. It shows a transition from the collateral inheritance tax to a tax 
which taxes direct heirs as well as collateral heirs. Collection records indicate 
that the tax, which in its early years produced an average of only $32, 700 

85  Acts 48th Leg. , R. S. 1943, ch. 250, p. 374; Tex. Pen. Code (Vernon, 1948) 
art. 107a. 

86  Acts 49th Leg. R. S. 1945, ch. 332, sec. 2, p. 546. 
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annually, produced more than $5,000,000 in 1951. It has averaged that 
amount since 1948. 

Present-day Death Tax Trends in the United States 

Developments during the last 35 years (since the federal estate tax in 
1916) seem to indicate that at least two trends in state death taxation have been 
begun by the federal government -- (1) the use of the estate-type death tax 
instead of the inheritance type and (2) the use of gift taxes to eliminate the 
principal method of death tax avoidance. There is some indication of even an-
other trend — that of endeavoring to make state death tax laws conform to the 
federal estate tax to enable state administrative officials to take advantage of 
the wealth of federal administrative rulings. 87  

It is impossible to say whether most of the states will exchange their 
inheritance taxes for estate taxes or whether they will rewrite them otherwise 
to conform to the federal tax. As a matter of practical necessity, it seems 
that a greater number may adopt gift taxes. 

87 Commerce Clearing House, The Tax Magazine, vol. 29, no. 3 (March, 1951), 
p. 226. 
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SECTION 2 - ORGANIZATIONAL FORM 

General 

Death taxation in the United States is accomplished through two 
different kinds of taxing statutes -- the inheritance tax and the estate tax. 
Most of the states which levied succession taxes before 1926 have enacted 
additional taxes to the extent of the difference between the then-existing 
taxes and the federal credit discussed in Section 1. These additional taxes 
permitted the states to take full advantage of the federal credit, set at 
25 per cent in 1926 and later increased to 80 per cent. In recent years, the 
trend has been to impose gift taxes to supplement both inheritance and 
estate taxes. 

The inheritance tax, as levied by 37 states, is an excise tax. The 
occasion for its imposition is the receipt of the property by the heir or 
beneficiary. Hence the tax is a payment by the heir or beneficiary for the 
privilege of receiving property, either by will or by virtue of the laws govern-
ing intestate succession. 

The amount of the tax is dependent upon the value of the property re-
ceived by the individual heir or beneficiary, and a lien is imposed upon his 
share to secure payment of the tax. 

The additional tax usually imposed with the inheritance levy to take 
full advantage of the federal credit allowance is also an excise tax. This and 
the inheritance tax are usually administered by the same officials or agency. 
Most statutes provide for administration by a state department or agency, but 
a few leave the responsibility with local officials. 

The estate tax, imposed by the federal government and by ten states, 
is also an excise levy. However, there is a distinction between the estate tax 
and the inheritance tax The former is a tax on the transfer of the property by 
the decedent and the latter on the receipt of the property by the heir or 
beneficiary. The estate tax is levied against the net estate of the decedent in-
stead of against the share of the heirs or beneficiaries and is payable out of 
the residue of the estate -- the part which remains after all the testator's 
liabilities have been discharged and the particular gifts in the will carried into 
effect. 

The decedent's estate pays the tax rather than the individual beneficiaries. 
Some states, however, have modified the pure form of the estate tax and 
approximated it to the inheritance tax by providing that the tax is to be assessed 
pro rata against the beneficiaries. Like the inheritance tax, the levy on estates 
is usually administered by a state department or agency. 
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Gift taxes, presently used by 12 states and the federal government, 
are also excise taxes. Usually the gift tax is administered in the same 

manner and by the same persons who administer death taxes. 

Texas imposes the inheritance-type death tax and the additional in-
heritance tax to take full advantage of the 80-per-cent federal credit, but it 
does not supplement these with a gift tax. The two Texas statutes provide, 
in effect, that they are to be administered by the same persons and are to be 
collected and enforced according to the same law. 88  

Divided Administration 

The Comptroller bears the greatest responsibility for the tax; but a 
number of other state and local officials assist in the administration. Unlike 
other major state taxes, death taxes are often administered by various 
combinations of state and local lay and judicial agencies. Instead of being 
administered by a single agency like sales and income taxes, for example, 
death taxes are often administered by a series of agencies. 89  

In the case of Texas, neither the inheritance nor the additional tax 

clearly specifies an administrative organization. However, both indicate an 
intent that the Comptroller of Public Accounts be primarily responsible for 
administration. Important records concerning the taxes are required to be 
filed with the Comptroller for his evaluation; taxes are payable through him 
to the State Treasurer; he is required to refund excess taxes collected and 
give receipts; and he is responsible for furnishing all the forms necessary 
for collection of the taxes. 

Administrative responsibility for the tax is now vested in the 
Inheritance Tax Division of the Comptroller's Office. 

The State Treasurer, designated by statute to receive the tax pay-
ments from the Comptroller, has no other administrative function related to 
the Texas death tax. 

By making legal interpretations and defending suits against the State 
for recovery of taxes paid under protest, the Attorney General performs a 
valuable service in the administration of these taxes. Although the tax 
statutes do not specifically provide_ that he perform these functions, authority 
for them may be found elsewhere. 	A provision in the original 1923 act 
pertaining to the appointment of an inheritance tax attorney by the Attorney 
General within his department to advise the Comptroller was omitted from the 

88  Tex. Civ. Stat. (Vernon, 1948) art. 7144a, sec. 7. 

89 , Walter W. Heller and Co Lowell Harriss, The Administration of State 
Death Taxes, 26 Iowa L. Rev. 628 (1941). 

90  Tex. Civ. Stat. (Vernon, 1948) arts. 4399 and 7057b. 
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1925 revision. 91  

It appears that the Attorney General, through his opinions and his 
representation of the state in inheritance tax suits, determines to a 
considerable degree the course of administrative action to be followed by the 
Comptroller. His numerous opinions concerning the inheritance and addi-
tional taxes are evidence of his important position. 

In addition to the three above-named state officials, certain local 
officers assist in the administration of the taxes. Chief among these are the 
county judge, the county attorney, and the county clerk. 

The statute gives the county judge a very important position insofar as 
assessment of the taxes is concerned. It provides that the order fixing the 
amount of inheritance taxes due must be signed by him as well as by the 
Comptroller. Thus the county judge may refuse to approve any appraisal of 
property which he believes incorrect or in which he does not concur, even 
though the appraisal might have been made by a field examiner from the 
Inheritance Tax Division of the Comptroller's Office. There have been 
instances in which a representative or attorney of an estate has asked the 
county judge not to approve the appraisal made by the field examiner. The 
county judge, then, has a place of considerable importance in the adminis-
tration of the state's inheritance tax. 

In addition, the county judge is also the probate judge and is probably 
the best-informed local official concerning value of the estate and the shares to 
be received by beneficiaries. For that reason, he is in a position to offer 
useful information to the Comptroller. 

The county attorney is designated by statute to file suit to enforce the 
lien imposed on the property received by a particular heir or beneficiary if 
the inheritance and additional taxes are not paid. 92  An attitude of unconcern 
seems common among county attorneys concerning enforcement of liens. Since 
most beneficiaries pay the taxes without threat of foreclosure, however, the 
amount of taxes lost by this indifference is inconsequential. 

The county clerk aids in administering the law by informing the 
Comptroller of estates admitted to probate and by giving other information 
requested by the Comptroller. 93  

In addition, administrators and executors of estates are given a number 
of duties by the statute, most important of which is filing reports. Legally, 
they are officers of the probate court. Every executor, administrator, or 

91 Acts 38th Leg., 2d C. S. 1923, ch. 29, sec. 25, p. 63. 
92 Tex. Civ. Stat. (Vernon, 1948) art. 7134. 
93 Tex. Pen. Code (Vernon, 1948) art. 107a. 
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trustee of the estate. of a decedent leaving property subject to tax must file a 
preliminary report within 30 days after qualifying as executor, administrator 
or trustee. One copy goes to-the Comptroller and the other to the county 
clerk of the county in which the decedent -resided at the time of his death or in 
which the principal part of the estate is located. The report must give the date 
of decedent's death, the character and approximate value of his estate, and the 
persons and relationship entitled to receive the estate. A final and detailed 
report must be filed within six months after the executor, administrator, or 
trustee has qualified. 94  

In practice, administrative functions are probably not as divided as 
this discussion would make them appear. There is sufficient division, how-
ever, to prevent a centralized administrative organization. 

Inheritance Tax Division 

The Inheritance Tax Division of the Comptroller's Office was 
organized in 1925. Since that time, it has been the administrative body 
responsible for the inheritance tax. The division now has 14 employees --
seven in the office and seven in the field. The field force of inheritance 
tax examiners is assigned the task of ascertaining the accuracy of 
information submitted in reports of estate representatives. Each examiner 
operates within a specific district or area of the state. 

The office force includes the inheritance tax officer, who is director of 
the division. Office personnel process returns filed by representatives of 
estates and keep permanent files on all estates of which they have knowledge. 

94 Tex. Civ. Stat. (Vernon, 1948) art. 7126. 
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SECTION 3 - ASSESSMENT 

General 

Although the inheritance tax and the additional inheritance tax are both 
administered principally by the Inheritance Tax Division of the Comptroller's 
Office, the methods for assessing the two taxes differ considerably and so will 
be discussed separately. 

The Texas inheritance tax is a tax on the right of the heirs or bene- 
95 

ficiaries to receive property by will or by the laws of intestate succession. 
The amount of the tax is computed separately for each heir or beneficiary by 
applying the applicable rate to value of the property received by him. The 
tax rate is based on the value of the property received by a particular heir or 
beneficiary and upon the degree of his relationship to the decedent. Thus, the 
greater the value of the property the higher the tax rate, and the more distant 
the relationship of recipient to the decedent, the higher the rate. 

A number of relevant inquiries are made in assessing the inheritance 
tax. These concern determinations of (1) the type and location of property 
received by the heir or beneficiary, (2) the means by which the property was 
transferred to him, (3) the permitted deductions, (4) the permitted exemptions, 
and (5) the applicable rates. The latter two factors are determined largely by 
the relationship of the heir or beneficiary to the decedent. 

Property Subject to the Tax 

Since the inheritance tax is computed on the value of property received 
by the heir or beneficiary, the first task in determining the amount of tax due is 
to ascertain what property is included. The first sentence of the inheritance tax 
law simply states that "all property within the jurisdiction of this State, real or 
personal, corporate or incorporate, and any interest therein..." is subject to the 
tax, "regardless of whether such property is located within or without this State." 96 

 If "jurisdiction" is used in its customary sense of power, the law seems to subject 
to the tax all property which Texas has the power to tax. The answer to specific 
questions would then seem to have to be found in the constitution as interpreted, 
and ultimately as interpreted by the Supreme Court of the United States. 

The problem of determining what property is subject to the Texas death 
tax in a particular case is a simple matter in a number of instances. If the de-
cedent were domiciled in Texas at his death and all his property -- real, tangible 
personal, and intangible personal -- were located in the state at his death, then all 

95 See Bethea v. Sheppard, 143 S. W. 2d 997 (Tex. Civ. App. ,) 1940, error ref'd.; 
Norton v. Jones - ="757W °  2d 820 (Tex. Civ. App. , 1948), error ref'd. 

96 Tex. Civ. Stat. (Vernon, 1948) art. 7117. "Corporate or incorporate" was 
probably intended to be "corporeal or incorporeal." 
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the decedent's property is taken into account in determining the tax due. 
However, if the resident decedent owned tangible personal property which 
was permanently located in another state at his death, a question arises as to 
whether Texas may tax the property. Although the Texas statute provides that 
all property within the jurisdiction of the state, whether lo cated within or with-
out Texas, is subject to the tax, the Frick v. Pennsylvania decision seems to 
dictate that Texas cannot and does not tax the out-of-state tangible personal 
property of a Texas resident decedent. 98  

If the decedent was domiciled in Texas at his death, it seems that all of 
his intangible personal property wherever located is subject to the state death 
tax." As was explained in Section I of this chapter, intangible personal 
property may be subjected to a death tax by more than one state. But apparent-
ly under the co-operative effort of the state legislatures in enacting the 
reciprocal exemption provisions, it seems that in this case the state of domicile--
Texas -- would tax all the decedent's intangible personal property and that no 
other state would. Of course, if some of the intangibles were located in or had 
some other connection with a state not employing this exemption provision, the 
intangibles would be taxed by both Texas and such other state. 

Where the decedent was domiciled in some state other than Texas at his 
death but owned property located in Te xas at that time, a different circumstance 
arises. If the property were real property or personal property permanently sit-
uated in the state, then it would be subject to the inheritance tax. If the non-
resident's property were intangible having a permanent location or business 
situs in the State, then it is subject to the Texas tax. However, as such property 
will  also be taxed by state of the non-resident's domicile, the reciprocal exemp-
tion provision of the Texas law would come into play. It provides that if this non-
resident lived in a state exempting from its death tax the intangibles of decedents 
not domiciled there, this non-resident's intangibles which are located in Texas 
are exempt from the Texas inheritance tax. 1W  Briefly then, the intangibles lo-
cated in the state owned by non-resident decedents are not taxed in most cases 
under the Texas inheritance tax. 

97  268 U.S. 473 (1925). 

98  However, it has been contended that the Frick case is now of doubtful vitality 
and that the state of the decedent's domicile is not prevented by the 14th Amend-
ment from taxing tangible personalty of the decedent permanently located out-
side the state. See the discussion in Section 1 of this chapter. If the inter-
pretation of the Texas act set out above is correct and the analyses of Bittker 
and Guterman are sound, then such property is subject to the Texas in-
heritance tax. 

99 Curry v. McCanless, 307 U. S. 357 (1939); Graves v. Elliott, 307 U. S. 383 (1939). 
100 

Tex. Civ. Stat. (Vernon, 1948) art. 7117. 
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Texas is a community property state and not a common law property 
state. This means that there are certain special differences in the application 
of our inheritance tax. Because community property concepts declare that 
each spouse owns one-half of the community property, only one-half of the 
community property is subject to the inheritance tax. For example, if the 
husband died possessing only a community estate worth$100,000, and left all 
to his wife, one-half of the community--$50, 000--would not be considered for 
inheritance tax purposes because it represents the wife's share of the com-
munity. As to the remaining half, the wife would take as beneficiary m inder 
the will and so it would be subject to the tax; however, as a class "A" bene-
ficiary, she would be entitled to an exemption of $25, 000. Thus she would be 
subject to a tax on $25, 000 ($50, 000 minus $25, 000 exemption equals $25, 000) 

Even if the husband leaves his wife specific property by his will in lieu 
of her community interest, it has been held that although the wife took the spe-
cific property under the will instead of claiming her one-half undivided inter 

101 est in the community property, the property she received is not taxable. 
Of course, if the husband leaves his wife more than her share of the commun-
ity property and if the portion representing the husband's share exceeds $25, 000 
(the exemption permitted for gifts to a surviving spouse), she incurs an 

ineri-tance tax on such excess. 

One other type of property--United States War Bonds--deserves par-
ticular attention here. War bonds payable to named beneficiaries at the death 
of the decedent and co-ownership war bonds are both included in computing the 
inheritance tax. Although the federal government has often provided that cer-
tain obligations are not to be taxed, these exemptions do not apply to an in-
heritance tax levied

02 
 on the right to receive the property and not on the obliga- 

1 tions themselves. 

Tranfers Subject to the Tax 

Another task which must be performed before the rates may be applied 
and the tax computed is to determine which transfers of property by the dece-
dent are subject to the inheritance tax. AS the Texas death tax is an inheritance 
tax and applicable to the receipt and not the transfer of property, it would seem 
more accurate to state the problem in terms of the receipt of property as a re-
sult of the kinds of transfers subject to the tax. However, probably influenced 
by the terminology developed with regard to the estate tax, the question is cus-
tomarily framed in terms of determining whether the transaction is a "taxable 
transfer" or a "transfer subject to the tax." 

101
Jones v. State, 5 S.W. 2d 973 (Tex. Comm. App., 1928). 

102 0p. Tex. Atty. Gen. No. 0-7495 (December 17, 1946). 
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The statute specifies five types of taxable transfers: (1) Transfers 
by will or by virtue of the laws governing intestate distribution, (2) trans-
fers intended to take effect in possession and enjoyment after death, (3) 
transfers in contemplation of death without adequate consideration, (4) trans-
fers in exercise of a general power  of appointment, (5) transfers of the pro- 
ceeds of life insurance policies. 	Each type of transfer will be discussed 
below. 

Transfers by Will or Intestate Succession 

The receipt of property either by terms of a will or, if no will ex-
ists, by virtue of the laws governing distribution of property belonging to 
intestate decedents is taxable under the Texas act. This means that if the 
property is such as is tax able under the terms discussed above and if it 

is disposed of by will or by the laws governing intestate distribution, it is 
subject to the inheritance tax. 

It matters not that the testator or intestate was not a resident of Texas. 
If he owned real or personal property within the state and it was transferred 
to another person by will or the laws governing intestate succession, the Texas 
inheritance tax is levied on receipt of the property. It has been held that even 
if a creditor is given a legacy in satisfaction of the debt owed him, the amount 
he receives is still taxable, since the law specifically taxes "all property . 	. 

which shall pass . . by will. . . " 104 Of course, the creditor can avoid 
the tax by renouncing the legacy and collecting his claim as a debt against the 
estate. 

If the will is probated under a compromise settlement--if the will is 
contested and the contestant is given a share of the estate in satisfaction of his 
contention--the inheritance tax is computed by using 

tag 
 terms of the will, re-

gardless of the amounts paid under the compromise. 

Transfers Intended to Take Effect in Possession and Enjoyment after Death 

The Texas inheritance tax act does not define the above phrase; however, 

it is used in the federal act and in all state death tax laws. It is designed to 
reach those gifts of property made by the decedent during his life under which 

the interest given does not mature into the right of immediate possession and 
enjoyment until after the donor-decedent's death. It was apparently felt that 
such a gift during the life of the decedent served the same purpose as a gift 
at death and so should be treated the same for tax purposes. 

103Tex. Civ. Stat. (Vernon, 1948) art. 7117. 
104Sheppard v. Desmond 169 S. W. 2d 788 (Tex. Civ. App. , 1943). 
105

Crane v. Mann, 162 S.W. 2d 117 (Tex. Civ. App. , 1942, error ref'd). 
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The concept of this provision may be illustrated by an example. 
Father owns a farm which he wants his daughter to have after he dies. He 
can accomplish this object in two ways. He can make a will to that effect. 
Or he can transfer the farm to her during his life and reserve a life estate 
in the farm for himself. If he follows the second route, he has conveyed a 
present interest in the farm during his life; his daughter obtains what is called 
a remainder. The remainder is a present and vested interest in the farm which 

the daughter may sell at any time. The father has the full use of the farm 
throughout his life; however, as he has given the remainder to his daughter, he 
cannot convey full title to the farm to a purchaser. However, the property 
interest which the daughter received by this gift in the farm does not permit 
her to take possession of it and use it until her father's death. Although there 
are clear property distinctions and certain practical differences between the 
two transactions, the legislatures apparently felt that there was not such a 
substantial difference that one should be taxed and the other not taxed. 

Where the decedent has made a gift during his lifetime but has re-
tained such an interest in the property given that the donee is not uncondition-
ally entitled to its enjoyment and possession until after the donor's death, the 
receipt by the donee in such a transfer is subject to the inheritance tax. 
The reservation by the donor for his lifetime of the use, management, possess

- 
ion, or any beneficial interest whatever subjects the gift to the inheritance tax. 

 

The Attorney General has interpreted the law to mean that if either the possess- 
ion or enjoyment is contingent upon the donor's death, the transfer is taxable 

1 
upon his death. 

Another illustration of thr transfers covered by this provision is the 
case where the decedent deposited money in a joint bank account for herself 
and her daughter. At death of either, the balance was to go to the survivor. 
The amount left in the bank at the death of the mother. was declared to be a 

transfer intended to take effect in possession and enjoyment after her death and 
as such subject to the tax. 108  

Transfers in Contemplation of Death 

This class of transfers is another which is different according to tra-
ditional property law concepts from a transfer resulting from will or intestate 
succession but which is apparently considered so like a gift by will or intes-
tate in purpose and substance by the legislatures that they are both treated the 
same for death tax purposes. The Texas law taxes any transfer by "deed, grant, 
sale or gift" made in contemplation of death. The only transfers subject to the 
tax are those made as gifts. "Sale" is included to cover those sales which are 

106Comptroller of Public Accounts, Inheritance Tax Division, "Inheritance 
Tax Laws, State of Texas, 1949, " p. 24. 

1070p. Tex. Atty. Gen. No. 0-5002 (May 5, 1943). 

1080p. Tex. Atty. Gen. No. 0-2850 (Dec. 18, 1940). The withdrawals made by 
the daughter during her mother's life were ruled to be completed gifts and 
hence not taxable. 	 130 



made without adequate valuable consideration; in other words, a transfer 
which is in substance a gift but is nominally a sale because the transferor 
received a nominal or token price for the property is subject to the tax. 
The transfer under this provision must be of a material part of the vendor 

or donor's estate. 

To aid the administration of the tax, the statute creates a prima 
facie or rebuttable presumption that all gifts made by the decedent within 

two years of his death were made in contemplation of death. This means 
that the donee who received a gift from the decedent within the two-year 
period has the. burden of proving that prospect of death was not the im-

pelling cause for the gift. 

The Texas law gives no definition of "transfer in contemplation of 
death." The Federal Estate Tax Regulations define it as follows: 

A transfer in contemplation of death is a disposition of 
property prompted by the thought of death (though it need 
not be solely so prompted). A transfer is prompted by 
the thought of death if it is made with the purpose of avoid-
ing the tax, or as a substitute for a testamentary disposi-
tion of the property, or for any other motive associated 
with death. The bodily. and mental conditions of the de-
cedent and all other attendant facts and circumstances are 
to be scrutinized to determine whether or not such thought 
prompted the disposition. 1 " 

The federal definition is probably somewhat broader that that applied 
under the Texas act. It i3 significant to note that the coverage of the "trans-
fers in contemplation of death" provision under the federal and Texas laws is 
not limited to gifts causa mortis--that is, deathbed gifts. 

It is apparent that it is not an easy or mechanical task to determine 
whether a particular gift made by the decedent during his life was made in 
contemplation of death. In addition, the ascertaining of whether decedents 
made during their lifetimes gifts which may be subject to the inheritance tax 
is a very difficult administrative and enforcement problem. If the tax return 
or report lists such gifts, the administrative task is greatly simplified. If a 
taxable transfer of personal property is made during decedent's lifetime but 
is not reported in the tax return, it is most difficult to learn of such transfers 
in the ordinary enforcement routine. If the gift is of real property situated in 
the county where the estate is being probated, a search of the deed records in 
the county court house will elicit the information. 
109 Federal Estate Tax Regulations, sec. 81.16. 
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Transfers Under Powers of Appointment_ 

This again is a class of transfers which, according to strict property 
concepts, is not the same as the gift by will or laws of descent but which for 
tax purposes is treated the same. The Texas law provides that transfers of 
property resulting from the exercise of a general power of appointment by 
will are taxable upon the death of the recipient of the power. 

The substantive similarity of a gift under this class of transfer and 
the customary one by will may be illustrated by an example. In his will the 
father gave his wife a life estate in a ranch and gave her the general power to 
appoint the successor in interest. They had three children. Instead of desig-
nating one or all of the children as remaindermen, he chose this method. 
Among his reasons for choosing this device may have been that grafting his 
wife the full power to dispose of the property would induce the children to 
show her full respect and attention or that he wished her to designate the 
child who would, according to circumstances existing some time after his 
death, be the most needy or deserving. When the wife exercises the power, 
property law concepts declare that the title to the ranch goes directly from 
the father to the child designated and not through the wife. Thus, under strict 
property law, the wife does not grant or convey an interest in the ranch to the 
person designated. In this illustration, the father is the donor of the power, 
the wife the donee, and the person designated by the wife is the appointee. 

If the donor of the power does not restrict the donee to a certain class 
of appointees, such as surviving children, in making her appointment, the 
donee is said to have a general power of appointment. When the persons per-
mitted to take as appointees are limited, the power is designated as special. 
Where the donee has a general power of appointment, she can of course desig-
nate herself; so for all intents and purposes she has full power to deal with 
the property as if she had full title. Thus, when the donee of the power in the 
above illustration designates by a provision in her will her youngest daughter 
as the appointee, she is effecting a transfer of the ranch by will which is no 
different in substance than if she owned property outright. 

The Texas inheritance tax law taxes only the exercise of a general 
power of appointment by will. Most states tax both the exercise of the power 
appointment by will and the non -exercise of the power. It is said that a tax-
able succession takes place when there is a final shifting of economic bene- 
fits and burdens of the property upon death and that the non-exercise of a power 
by the donee may10  be as much a disposition of property testamentary in nature 

1 as its exercise. 	Texas apparently taxes only the exercise of a general 
power and not the non-exercise. 

110 Chase Nat'l. Bank v. United States, 278 U.S. 327, 338 (1929); State v. 
Brooks, 181 Minn. 262, 232 N.W. 331 (1930). 
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Transfer of Life Insurance Proceeds 

The Texas inheritance tax statute taxes the proceeds of life insurance 
taken out by the decedent upon his own life. If the proceeds are payable to 
the decedent's administrator or executor, that is to his estate, then the en-
tire amount is subject to the tax. However, if the proceeds are payable to 
named beneficiaries, then a special exemption is given and only the amount 
in excess of $40, 000 is subject to the inheritance tax. 111 This exemption 
is in addition to the exemption to which the beneficiary is entitled whatever 
the character of the property. 

Community property concepts also have an impact upon the compu-
tation of the tax on this kind of interest received by the beneficiary. If the 
insurance policy were bought with community funds. only one-half the pro-
ceeds are taxable upon the insured's death, since one-half of what the widow 
receives was purchased with her share of the community funds. For example, 
if the husband bought an $80, 000 insurance policy upon his life and paid the 
premiums out of community funds during the marriage, only $40, 000--one-half 
of total--of it would pass at his death from or through him and would then be 
considered. Applying the $40, 000 life insurance exemption to that half would 
then result in there being no inheritance tax due on the insurance proceeds. 112  

armed services if the transfer is to others than distant relatives or strangers
114 

 Transfers by Survivorship Not Covered 

The Texas inheritance tax statute has no provision specifically pro-
viding that property received by right of survivorship should be included in 
determining the amount of tax. A right of survivorship is the right of a person 
to succeed to property by reason of his having survived another person to 

111 Since this provision was borrowed from the Federal Revenue Act of 1926, 
the construction placed upon the federal provision is pertinent in interpret-
ing the Texas provision under the borrowed statutes doctrine in statutory 
construction. This is true even though the provision of the federal act was 
repealed in 1942. Blackmon v. Hanson, 140 Tex. 536, 169 S.W. 2d 962 
(1943)e  

112See Op. Tex. Atty. Gen. No. 0-5211 (May 15, 1943). For an excellent gen- 
eral treatment of life insurance and community property-see Huie, Community 
Property as Applied  to Life Insurance, 17 Tex. L. Rev. 121 (1939), 12S Tex. L. 
Rev. 121 (1940). 

113  "Inheritance Tax Laws. State of Texas, " op. cit. , p. 24. 
114 

 Report, Calif. Legislature, Senate Committee, p. 473. 

Texas taxes the proceeds of War Risk Insurance. 113 On the other 
hand, some states give preferential treatment to servicemen. California, 
for instance, exempts all property transferred by a decedent killed in the 
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115 
who also had an interest in it. 	A common case in which the right of sur- 
vivorship exists is a joint tenancy, which is illustrated by a situation which 
arose under the Texas inheritance act. Insurance policies on the father's 
life were assigned by the father jointly to two sons, or to the surviving one. 
One son died. The Attorney General ruled that the transfer of the deceased 
son's interest to the surviving son was not subject to the inheritance tax as 
a transfer to take effect after death nor as a transfer of the proceeds of the 
life insurance. The Attorney General suggested that a provision similar to 
811(e)(1) of the Federal Internal Revenue Code be added to the Texas Act to 

116 cover all transfers by survivorship. 	Section 811(e)(1) of the federal act 
subjects to the federal estate tax all classes of property, whether real or 
personal, if the survivor takes the entire interest therein by right of sur-
vivorship. 

It should be noted that although a Texas statute abolished tenancy by 
the entirety and joint tenancy 	, both of which are characterized by the 
right of survivorship, it has been held that the right of survivorship nag 
still be created by grant or devise, just as it existed at common law. 

Deductions 

The inheritance tax statute sets forth specifically the permitted 
deductions. 119  They are (1) funeral expenses and expenses of last illness, 
(2) expense of administration, including executors' or administrators' 
commissions, attorney fees, and court costs, (3) all federal, state, county, 
and municipal taxes due at the time of the death of the decedent, and (4) 
property upon which an inheritance tax has been paid within the last five 
years. 

Debts secured by real estate are not deductible as debts but are 
140 

deducted from the listed value of the real estate in the appraisal; 	in 
substance, real estate is valued on the basis of the decedent's equity in 
the property. 

115Black's Law Dictionary, 3d ed. (1933). 

1160p. Tex. Atty. Gen. No. V-668 (August 24, 1948). Today, it seems, the 
only situation in which jointly-held property may be reached by the Texas 
inheritance tax is one in which the joint owhership was created under such con- 
ditions as to come within the provision covering transfers to take effect in 
possession and enjoyment after death. See Op. Tex. Atty. Gen. No. 0-2850, 
(December 18, 1940). 

117 Tex. Civ. Stat. (Vernon, 1948) art. 2580. 

118 Chandler v. Kountze, 130 S. W. 2d, 27 (Tex. Civ. App.1939, error ref'd). 
119 Tex. Civ. Stat. (Vernon, 1948) art. 7125. 
120 "Inheritance, Estate, and Gift Tax Service. State, " ox. cit., pp. 57, 217, 

par. 1770. 
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The statute provides for the deduction of federal, state, county, and 
municipal taxes due at the time of the decedent's death. This provision has 
been interpreted as not permitting the deduction of federal estate taxes, since 
the statute requires the tax to be due at the time of the decedent's death. The 
federal estate tax is not due until after his death. 121  

The deduction permitted for property on which inheritance taxes have 
been paid within the last five years also applies to prope rty upon which a 
previous inheritance tax has been paid to another state. 

The Attorney General has held that the constitutional provision in 
Article VIII, Section la, which exempts the homestead up to $3, 000 from all 
taxation, does not apply to the inheritance levy. The exemption was ruled ap- 
plicable only to the property tax; hence no deduction is permitted in comput-
ing the inheritance tax. 

Exemptions--Five Classes of Beneficiaries 

The Texas inheritance tax act permits at least three types of exemptions 
--(1) personal exemptions permitted individual beneficiaries, (2) exemptions 
for charitable, religious, and educational institutions when the gift is to be 
used within the state, and (3) the $40,000 exemption on insurance policies pay-
able to named beneficiaries. 

The personal exemptions are those allowed each of the five classes of 
beneficiaries which the act sets up. 124 It has been mentioned that the Texas 
inheritance tax act sets up five classes of beneficiaries, and the exemptions 
as well as tax rates vary with the degree to relationship to the decedent. The 
father, mother, husband, wife, children, or grandchildren are each permitted 
a $25, 000 exemption (class A beneficiaries). 

Gifts to the United States to be used within the State of Texas are ex-
empt up to the same amount--$25, 000 (class B beneficiary). Brothers, sisters, 
nephews, and nieces are permitted a $10, 000 exemption (class c). Uncles, 
aunts, and cousins are permitted a $1,000 exemption (class D). The United 

States, and educational, charitable, and religious organizations whose gifts 
are not limited to use within Texas and all other beneficiaries are permitted 
a $500 exemption (class E). 

121
Letter Op. Tex. Atty. Gen. , v. 357, p. 929, July 26, 1934; see Walker v. 
Mann, 143 S. W. 2d 152 (Tex. Civ. App. , 1940), error ref'd. 

122 Op. Tex. Atty. Gen. (August 3, 1934). 
1230p. Tex. Atty. Gen. (September 22, 1934). 

124 Tex. Civ. ctat. (Vernon, 1948) art. 7118-7122. 
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Religious, educational, or charitable organizations whose bequests, 
devises, or gifts are to be used within the state are entirely exempt from 

5 the tax. 125Before a 1933 amendment to the Texas law, exempted gifts to 
religious, educational, and charitable institutions not only had to be used 
within Texas but the organization had to be located in this state. If the or-
ganization were chartered in another state, even though it was doing busi-
ness in Texas and although the gift was restricted to use in Texas, it would 
not qualify for the exemption. Since 1933, a gift is exempt  from the tax 
so long as it is restricted to use within the State of Texas. 	A mere 
agreement by the beneficiary promising that the gift will be used within the 
state is not sufficient.  1 The restriction must appear in the will or instru- 
ment creating the gift, 	or the organization's charter must specifically 
limit the use of the devise or bequest to the State of Texas .129  The Attorney 
General has stated that a bequest to a city is not subject to the inheritance 
tax, since a city does not come within any of the classes of taxable bene- 

130 ficiaries. 	Before 1927, gifts to any city, town, or county in Texas or 
to the State of Texas or to the United States, to be used in Texas, were 
considered class B. An amendment in that year eliminated from class B 
all beneficiaries except the United States. 131 The Comptroller, however, 
continues to classify Texas cities, towns, and counties and the State of 
Texas as class B. 132 

The $40, 000 exemption applicable to insurance policies payable to 
named beneficiaries has been discussed. 

Problems in Classification of Beneficiaries 

The Inheritance Tax Division, the Texas courts, and Attorney General 
have at various times faced the problem of determining which class a parti-
cular beneficiary fits into. The classification rule to which the Inheritance 
Tax Division adheres is to determine first whether a blood-line relationship 
exists. For instance, although class B beneficiaries include uncles, aunts, 
and their descendents, an aunt by marriage would not be entitled to the ex-
emption and rates under that class because she had no blood relationship to 
the decedent. She would be taxed according to 	the exemption and rates of 
class E. By the same token, a sister-in-law would not be permitted the ex-
emption and rates of class C, which includes sisters. 

125 Tex. Civ. Stat. (Vernon, 1948) art. 7122. 
126San Jacinto National Bank v. Sheppard, 125 S.W. 2d 715 (Tex. Civ. App. 

1938). 
127Acts 43d Leg., R. S. 1933, ch. 192, sec. 20, p. 592. 

128Presbyterian Church in the U.S. v. Sheppard, 198 S. W. 2d 282 (Tex. 
Civ. App., 1946); Op.Tex. Atty. Gen. No. V-704 (October 21, 1948). 

12 90p. Tex. Atty. Gen. No. 0-5342 (June 15, 1943). 

1300p. Tex. Atty. Gen. No. 0-7070 (March 13, 1946). 

131Acts 40th Leg., R.S. 1927, ch. 62, p. 87. 
132 "Inheritance Tax Laws, State of T

136 
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Classification of adopted children has also caused some problems. 
For instance, where the beneficiary lived with the decedent, performed the 
duties of a son, and was held out by the decedent as her son, the Attorney 
General ruled that before a transfer to an adopted child could qualify for 133 
the class A. exemption, the adoption statutes must have been complied with. 

If a wife adopted a daughter and the husband made a bequest to the child-
ren of the daughter, the children were taxed on the basis of class E instead of 
class A, which includes direct lineal descendants of the decedent or his spouse 
and direct lineal descendants of adopted children of the decedent. Since the 
children did not come

134 
 within either of these categories, they could not be con- 

sidered class A. 

It was not until 1935 that children of adopted children of the decedent 
were brought within class A. Before that year, they were class E beneficiaries. 

The 1935 amendment also brought within class A children of step-children, also 
previously in class E. 135  

Under present law, it has been held that bequests by a deceased son's 
parents to his surviving wife are taxed on the basis of class A exemption and 
rates, just as gifts to the wife of a living son would be. 136  However, gifts to 

the divorced wife of a son have been held taxable on the class E basis. 137  

Since class A contains no provision covering the wife of a step-son, she is also 
taxed as a class E beneficiary. 138  The Attorney General has stated that a gift 
to a half-sister is taxable on the basis of the exemption and rates of class C, 
just as gifts to sisters of the whole blood. 139  

Rates Determined by Beneficiary's Relationship to Decedent, 
and by Amount Received 

Except for classes A and B, the Texas inheritance tax rates and exemp-
tions are different for each class. The less close the relationship of the bene-
ficiary to the decedent, the higher the tax rate. The rates are also progressive, 
increasing as the value of the inheritance increases. For instance, the rates 
applied to class A beneficiaries (father, mother, husband, wife, children, and 
grandchildren) range from one to six per cent, depending upon value 

133 Op. Tex, Atty. Gen. No. 0-5457 (August 6, 1943) . 
134 Decker v. Williams, 215 S W. 2d 679 (Tex. Civ. App. , 1948), error ref. 
135 Acts 44th Leg. , R, S. 1935, ch. 356, p. 922. 

136 Lewis v. O'Hair, 130 S. W. 2d 379 (Tex. Civ. App. , 1939). 
137 Johnson v. Davis, 198 S. W. 2d 129 (Tex. Civ. App. , 1946), error ref. 
138 Op. Tex. Atty. Gen. No. 0-5936 (June 27, 1944). 
139 Op. Tex. Atty. Gen. No. V-448 (December 3, 1947). 
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of the inheritance. The same is true for a class B beneficiary (the United 
States when the gift is to be used in Texas). The rates applied to class C 
beneficiaries (brother, sister, nephew, or niece) range from 3 to 10 per cent. 
Rates for class D beneficiaries (uncle, aunt, or cousin) range from 4 to 15 per 
cent. Class E beneficiaries (all. others) from 5 to 20 per cent. 140  This chart 
shows progressiveness of the rates as applied to various classes of beneficiaries. 

CLASSIFICATIONS, EXEMPTIONS, AND RATES 
OF BENEFICIARIES 

Class A. Husband or wife, or any direct lineal descendant of husband or 
wife, or any direct lineal descendant or ascendant of the dece-
dent, or to legally adopted child or children, or any direct 
lineal descendant of adopted child or children of decedent, or 
to the husband of a daughter, or the wife of a son, the tax shall 
be as follows: 

	

0 to $ 25,000 	  Exempt 

	

25,000 to 	50,000 	  1 per cent 

	

50,000 to 	100,000 	  2 per cent 

	

100,000 to 	200,000 	  3 per cent 

	

200,000 to 	500,000 	  4 per cent 

	

500,000 to 1,000,000     5 per cent 

	

Over one million   6 per cent 

Class B. City, town, or county within this state, or to the State of Texas, 
or to the United States if to be used in Texas. 

	

0 to $ 25,000 	  Exempt 

	

25,000 to 	50,000 	  1 per cent 

	

50,000 to 	100,000 	  2 per cent 

	

100,000 to 	200,000   3 per cent 

	

200,000 to 	500,000 	  4 per cent 

	

500,000 to 1,000,000 	  5 per cent 

Over one million 	  6 per cent 

Class C. Brothers, sisters, or their descendants. 

	

0 to $ 10,000 	  Exempt 

	

10,000 to 	25,000 	  3 per cent 

	

25,000 to 	50,000 	  4 per cent 

	

50,000 to 	100,000 	  5per cent 

	

100,000 to 	250,000 	  6 per cent 

	

250,000 to 	500,000 	  7 per cent 

	

500,000 to 	750, 000 	  8 per cent 

	

750,000 to 1,000,000 	  9 per cent 

	

Over one million   10 per cent 

140 Tex. Civ. Stat. (Vernon. 19481 arts. 7118-7122. 
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Class D. Uncles, aunts, or their descendants. 

0 to $ 	1,000 	  Exempt 

	

1,000 to 	10,000 	  4 per cent 

	

10,000 to 	25,000 	  5 per cent 

	

25,000 to 	50,000     6 per cent 

	

50,000 to 	100,000 	  7 per cent 

	

100,000 to 	500,000 	  10 per cent 

	

500,000 to 1,000,000 	  12 per cent 
Over one million 	  15 per cent 

Class E. Charitable, religious, or educational institutions, if money goes 
out of Texas, or to any other person not included in any of the 
classes mentioned. 

0 to $ 	500 	  Exempt 

	

500 to 	10,000 	  5 per cent 

	

10,000 to 	25,000 	  6 per cent 

	

25,000 to 	50,000 	  8 per cent 

	

50,000 to 	100,000 	  10 per cent 

	

100,000 to 	500,000 	  12 per cent 

	

500,000 to 	1,000,000 	  15 per cent 

Over one million 	 20 per cent 

SOURCE: Comptroller of Public Accounts, Inheritance Tax Division, 
"Inheritance Tax Laws, State of Texas, 1949," pp. 22-23. 

Computing the Tax 

This discussion has covered (1) the property and transfers subject to 
the tax, (2) the permissible exemptions and deductions, (3) the various 
classes of beneficiaries who are taxed, and (4) the manner in which rates 
are applied. This information is necessary to compute the amount of the 

tax. A sample computation follows. 

If the net estate after deductions of a resident decedent were worth 
$200, 000, the wife to receive $150, 000 and an aunt to receive $50, 000, the 
tax is figured as follows: 

Wife's share     $150,000 

	

Exempt 	 25,000
141 

1% on 	 25,000 	$ 250 

2% on 	 50,000 	1,000 

3% on  	50,000 	1,500 

Total tax 	 $ 2,750 

14-1  The rates as applied to the progressive shares are obtained from the 
foregoing chart. Sample computations are taken from "Inheritance, 
Estate, and Gift Tax Service, Sta

9
te," pp. 57-223 and 57-224. 
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Aunt's share 	  $ 50,000 
Exempt.  	1,00a 
4% on 	 9, auk $ 360 
5% on  	 15,000 	750 

	

67o. .on   25,000 	1,500 
Total tax 	  $ 2,610 

Suppose a resident of Oklahoma (non-resident of Texas) died leaving 
a net estate of $500,.000,_ of which- $Z00,000 was Texas property, and divid-
ed the property as follows: $75, 000 to a Texas charitable institution for use 
within the state, 3/4 of the remainder to his widow, 1/8 to a brother, and 
1/8 to a friend. The tax would be computed as follows: 

Total estate in Texas 	  $200,000 
Deductions: 

Debts chargeable to Texas property . . 	20,000 
Administration expenses in Texas . .  	5,000 
Bequests to local charity  	75,000 

Total deductions in Texas 	 $100,000 

Net taxable estate in Texas 	  100,000 
Share of widow (3/4 of $100, 000). . .  	75,000 
Exemption  	 25,000 

Tax on widows share: 
$25,000 to $50,000 	25,000 at 1% 	250 
50,000 to 75,000 	25,000 at 2% 	500 

$750 
Share of brother (1/8 of $100, 000). . . 	 12,500 
Exemption 	  10,000 
Tax on brother's share: 

$10, 000 to 12,500 	2,500 at 3% 	 75 

Share of friend (1. 8 of $100, 000). . . . 12,500 
Exemption   500 
Tax on friend's share: 
$ 	500 to $10, 000 	9, 500 at 5% 	475 
10,000 to 12,500 	2,500 at 6% 	}42  $625 

Total taxes due Texas 	$1,450 

142  Ibid. 
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It should be noted that heirs to an estate located one -.half in Texas and 
one-half in California will pay less tax than if the estate were entirely within 
the state. If the same heirs or beneficiaries take property in both states, 
they may take advantage of the personal exemptions of both and also be sub-
ject to lower rate brackets. If they took the entire amount in one state, only 
one personal exemption would be permitted and the tax rates would be higher 
under a progressive schedule. In effect, such a system of death taxation 
seems to penalize a person whose property is located in one state, since his 
heirs or beneficiaries will pay higher inheritance taxes. 

Seven states have sought to remedy this inequity by calculating the 
tax as if the entire estate were located within it and levying a tax propor-
tionate to the value of the property within its jurisdiction. Under this sys-
tem, if the decedent in the above example owned an estate of $500,000, 
$300, 000 of which was in Oklahoma and $200, 000 in Texas, the tax would 
have been computed by first determining the amount due if the entire 
estate ($500, 000) had been located in Texas. Since only 2/5 of the estate 
was in Texas, 2/5 of the tax figure would be the amount of tax due the State 
of Texas. This mould eliminate the inequitable taxation of resident de-
cedents whose property is all in one state. Texas law has no such provision. 

Penalties and Refunds 

The inheritance tax is due and payable through the Comptroller to 
the Treasurer 90 days from the date of assessment. The Texas act does 
not provide a discount if the tax is paid earlier, but if it is not paid within 
90 days, the law prescribes a penalty of two per cent per month from the 
date of assessment. 143A  lien against the property received by the beneficiary 

144 covers the amount of the penalty as well as the tax. 

Concerning refunds, the statute provides that if debts shall be proved 
against the estate after the distribution of the property and payment of the 
tax, a refund of the excess taxes collected shall be made by the executor, 
administrator, or trustee if he still has the tax, or by the Comptroller upon 
warrant on the State Treasurer, if the tax has been paid. 

1948) art. 7134. 143  Tex. Civ. Stat. (Vernon, 

144  Tex. Civ. Stat. (Vernon, 1948) art. 7133. 

145 Tex. Civ. Stat. (Vernon, 1948) art. 7131. 
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Assessment. of the Additional Inheritance Tax 

Purpose of the Texas additional inheritance tax 146 is to .take full ad-
vantage of the 80-per-cent credit for state taxes permitted by the federal 
government under the Revenue Act of 1926. The additional inheritance tax 
equals an amount by which 80 per cent of the federal tax (levied under the 
act of 1926 or "basic act") exceeds the tax levied under the Texas inheri-
tance tax act. Since it is not determined by applying certain rates to the 
value of the share received by a particular beneficiary, the additional in-
heritance tax is commonly .  called an estate type tax. 

No Beneficiary Classes, Progressive Rate 

Schedule, or Deductions 

It is not necessary to be concerned with types of property, types 
of transfers, exemptions, deductions, and rate schedules in dealing with 
the additional inheritance tax. It is simply an additional tax equal to the 
difference between the Texas inheritance tax and 80 per cent of the federal 
tax. For example, if Texas levied a tax of $60, 000 against the beneficiaries 

of an estate, and the federal government under the 1926 act levied an estate 
tax of $100,000, the tax levied under the Texas additional inheritance tax 
act would be $20, 000, since federal credit would be permitted to the extent 
of $80, 000. It should be noted that credit is permitted only against the 
federal estate taxes levied under the 1926 or "basic" act and does not ex-
tend to additional taxes levied by the federal government since 1926. 

If the inheritance tax levied by Texas equals or exceeds the 80 per 
cent credit, no additional tax is assessed. On the other hand, when no in-
heritance tax is collected by Texas because of exemptions but a federal 
estate tax is levied, the Texas additional inheritance tax is17 levied in an 
amount sufficient to absorb the 80-per-cent federal credit. 	Provisions 

of the Texas additional inheritance tax law are never to be construed so as 
to increase the total amount of taxes which must be paid to the state and 
federal governments upon the estate. The purpose of the additi onal tax is 

14 
merely to take full advantage of the permitted federal credit. 

146  Tex. Civ. Stat. (Vernon, 1948) art. 7144a. 
147 Tex. Civ. Stat. (Vernon, 1948) art. 7144a, sec. 4. 
148 

Ibid. , sec. 8. 
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Additional Inheritance Tax Apportioned 

Since the additional inheritance tax is computed as a lump sum 
and without any reference to individual beneficiaries, the statute pro-
vides that it shall be apportioned among the heirs or beneficiaries of 
the property in proportion to the inheritance tax assessed against the 
share of each. 149  If there are two beneficiaries and three-fourths of 
the inheritance tax is assessed against one heir and one-fourth against 

the other, the additional inheritance tax will be assessed in the same pro-
portion. Apparently the statute makes no specific provision for appor-

tionment of the additional inheritance tax if no inheritance tax is assessed.. 

Not only is the federal tax different from the Texas inheritance tax 
in that the former is an estate tax while the latter is an inheritance-type 
tax, but also the transfers that are subject to the tax, the exemptions and 
the rates are not identical. When the additional inheritance tax liability 
is apportioned, these differences have a monetary impact upon the individ-
ual beneficiaries. Where the federal estate tax act taxes a transfer which 
is not taxed under the Texas inheritance tax, the result of the application 
of the additional inheritance tax and its apportionment formula could mean 
that the beneficiaries taxed under the inheritance tax will have to bear the 
tax upon such a transfer to the beneficiary not so taxed. Stated differ-
ently, application of the additional inheritance tax under certain circum-
stances may mean that some beneficiaries will pay taxes upon property 
they do not receive while other beneficiaries of the decedent will receive 
property upon which they pay no state death taxes. 

Computing the Additional Inheritance Tax 

The computation of the tax has been described briefly above. 

The additional inheritance tax statute provides for computation of 
the tax in two other situations--(l) where the decedent was a non-resident 
and owned property located in Texas and (2) where the decedent was a resi- 
dent but owned property located outside Texas. The method of computing the 
additional inheritance tax is the same in both instances. In either situation, 
the tax is to be computed according to the ratio which the net estate located 
in Texas bears to the total net estate. 150  For instance, suppos the decedent_ 
were a non-resident of Texas and that three-fourths of his estate were lo-
cated in Texas. If the federal estate tax under the 1926 Act amounted to 
$100, 000 and Texas collected an inheritance tax of $40, 000 under chapter 5, 

149  Ibid. , sec. 2. 

l50 Ibid. , secs. 14 and 15. 

143 



the additional Texas inheritance tax would be computed by first finding 
the federal credit--$80, 000--and then determining how much of it is to 
be apportioned to Texas. Hence the tax would be $60,000, or three-
fourths of $80, 000. Since the difference between the tax levied under 
the inheritance tax and the amount of the federal credit apportioned to 
the State of Texas is $20, 000, this is the amount levied under the ad-
ditional inheritance tax. 

Penalties and Refunds 

The additional inheritance tax is due 30 days after the notice of 
assessment. No discount is allowed for early payment of the tax. How-
ever, if the tax is not paid within three months, a penalty of two per cent 
per month is effective from the date the taxes became due. The additional 
inheritance tax bears six per cent per annum interest from the date of no-
tice until paid. However, if the tax is not paid within three months and 
the penalty is assessed, the penalty is in lieu of the interest. If the estate 
is divided among several beneficiaries, it is possible for one to pay the tax 

151 on his share and relieve his property from the interest and penalty. 

The statute provides that if an overpayment of the taxes has been 
made, the Comptroller shall refun

52 	
d the overpayment from any subsequent 

1 inheritance tax collections. 

Legal Interpretations Important 

Legal interpretations of the inheritance and additional inheritance 
taxes play an important role in their administration. Interpretations orig-
inate from three sources--the Comptroller's Office, the courts, and the 
Attorney General's Department. Most of the interpretations are made by 
the Attorney General. His opinions serve as guides for the Comptroller 
in administering the taxes. The Inheritance Tax Division has 142 opinions 
on file; and there is indication that the courts are willing to accord con-
siderable weight to the opinions. In Crane v. Mann, the court said the 
Attorney General's "construction having been acquiesced in by the Legis-
lature for more than twelve years is of itself persuasive and should not be 
overturned in the absence of strong reason therefor." 153  Court decisions 
have not been nearly so numerous as Attorney General's opinions, howe ver . 
Between 1934 and 1945, 11 cases reached the Supreme Court of Texas. 

151  Ibid. , sec. 6. 
152 	, sec. 12. 

153  Crane v. Mann, 162 S. W. 2d 117, 
154 

118 (Tex. Civ. App. , 1942) 

Inheritance Tax Division, to 
copy of which is on file with 

Letter from Cecil Bird, director, 
Cavness, dated August 11, 1945, a 
lative Council. 

error ref. 

C. H. 
the Legis- 
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Skipping Inheritance Taxes 

By making a devise of a life estate to one generation and a remainder 
to a succeeding generation it is possible for property to change hands and skip 
an inheritance tax. For instance, when a devise of a life estate and remainder 
is made, the life estate is valued under the Texas act by reference to the 
"Actuaries Combined Experience Tables" at four per cent compound interest .155 

 After the value of the life estate has been determined, the difference between 
the actual value at death) and the value of the life estate is the value of the 
remainder. Since the transfer of the life estate and the remainder is considered_ 
one transfer and each is taxed only on a proportionate part of the value, the full 
value of the property is taxed only once, although the possession of the property 

1 has changed twice. 

Future Interests 

A property owner often wishes to assert a measure of control over 
the use of property after his death. This may be accomplished in a number of 

ways, including specifying in the instrument creating the gift that the property 
is to be placed in trust, with the income to go to a certain person for life, and 
the remainder is to go to another person or persons. 

The Texas act refers to the taxability of property which has been 
divided into two or more estates, such as a life estate or estate for a certain 
number of years, followed by a remainder. It specifies that the tax shall be 
levied against each estate separately, according to the value at the time of 
decedent's death as determined from the "Actuaries Combined Experience 
Tables" at four-per-cent compound interest. 157  

If the life tenant is given the power to invade or use up the property 
transferred and not merely to receive the income therefrom, Texas re-
gards him as owning all interest in the property. The state accordingly 
assesses the entire tax against the life tenant. Actually, this seems to be 
done even when the life tenant does not have the power to invade or use up 
the gift, since taxes on the life estate and on the remainder interest are 
both payable out of the principal body of the estate. This reduces the share 
of the life tenant, and he does not receive as much as he pays tax on 

Several states permit the person who is to receive the remainder of 
the estate to give bond to pay tax on the remainder when the life estate 
expires. 158  The life estate and the remainder are two separate estates, 
and this arrangement allows each recipient to meet his own tax without 
diminishing the value of the other's interest and permits the remainderman 

155 Tex. Civ. Stat. (Vernon, 1948) art. 7123. 

156 Groves, op. cit., p. 245. 

157 Tex. Civ. Stat. (Vernon, 1948) art. 7123. 

158  "Inheritance, Estate, and Gift Tax Service, State, " op. cit. , p. 80-394, 
para. 2105B. 
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to make the tax payment at the time that he receives possession of the 
property. Although the remainder interest has value, it is not easily 
sold for an adequate price; hence this arrangement allows the remainder-
man to pay his taxes when he receives the more valuable interest in 
property, that is full title. 

The discussion thus far has considered vested remainders, 
which is an interest in property which cannot be defeated by any con-
tingency. The contingent remainder is different from the vested re- 
mainder; it may never mature into the right to possess and use the prop-
erty. The situation may be clarified by a simple illustration. Father in 
his will left the ranch to his daughter for life with the remainder to her 
children; if she dies childless, however, the remainder shall go to an 
uncle. The uncle's interest in the ranch is called a contingent remainder. 
In order for the uncle ever to get the right to take possession of the 
ranch, the daughter must die childless. 

Contingent remainders have been a source of difficulty in the ad-
ministration of inheritance taxes.. Obviously, it is not certain that the 
contingency--daughter dying childless--will ever occur. Although a con-
tingent remainder is an interest in land and so may be sold, it is difficult 
to value because of the uncertainty of the interest ever maturing into 
really useful interest in the property. However, by applying actuarial 
data and methods a value can be placed upon the contingent interest. Texas 
computes the value of the various interests at the time of the death of the 
decedent. Thus, in the example given, a value would be assigned to the 
daughter's life estate, to the remainder of the children, and to the uncle's 
contingent remainder and the applicable rates applied to the various gifts. 
Determination of the tax due is not postponed until the events occur which 
determine the final disposition of the property. 159  

Several difficulties in this apparently logical approach are evident. 
In determining the tax due on the remainder to the children, an estimate 
must be made of the number of children the daughter will have so that the 
number of exemptions can be assigned. If, for example, at her father's 
death the daughter is a young unmarried woman, it can be seen that this 
determination is hazardous. If the uncle pays the tax levied upon the gift 
to him, he may pay a tax upon a property interest which may disappear. 
The uncle might view the probabilities of his ever receiving the right to 
take possession so remot that he will not pay the death tax assessed 
against him. It can also be seen that the tax collected upon the basis of 
the facts existing at the decedent's death could very easily be either more 
or less than that which would be collected if the facts of the eventual dis-
position of the property were used. 

159 
See Bethea v. Sheppard, 1.43 S. W. 2d 997, 1003 (Tex. Civ. App. , 1940) 
error ref'd. The court rule that the tax on a contingent interest is pay-

able immediately after the death of a grantor and that nothing in the stat-
ute authorized postponement of VA tax. 



Apparently for the purpose of treating both the beneficiary-
taxpayer and the state more fairly, some states have devised schemes 
which provide fairly satisfactory solutions to this vexing problem. The 
first method is to wait until the person or persons who will take the inter-
est can be determined before assessing the tax. 

The second is to assess the tax at the highest applicable rate under 
terms of the bequest and refund excess taxes paid if the interest does not 
pass to the person or persons to whom the tax rate was applicable. The 
third solution_ is the reverse of the second. The state may assess the 
lowest applicable rates at the decedent's death and require additional taxes 
if the inderest does not pass to the person or persons to whom the tax rate 
was applicable— In this instance, payment of the tax may be secured by 

160 requiring a bond or deposit. 

Texas assesses the tax on the basis of the facts existing at the 
decedent's death and the tax is then payable. There is no provision for 
either refunding taxes collected or collecting additional taxes when the 
actual disposition of the property takes place. However, the tax is not 
administered in accordance to the strict letter of technical property law. 
The tax administrator makes a judgment concerning the nature of the 
contingent interest; if it is considered too remote, it is ignored for tax 
purposes. For example, if in the illustration given above the daughter 
had children living at the decedent's death, the contingent remainder to 
the uncle would not be taxed as a gift to him but would be included in the 
valuation of the gift to the children. Thus, the children would be taxed for 
the uncle's interest as well as their own. This means that the gift to the 
uncle would be taxed according to the lower class of rates applicable to 
children; however, as the inclusion of the gift to the uncle in computing to 
tax on the gift to the children may bring the total of the gift to them into a 

higher tax bracket, the tax rate may occasionally be about the same as it 
would have been had the rates applicable to an uncle been used. Apparently, 
the remoteness test is occasionally used on vested interests as well as 

contingent interests. 

160 
"Inheritance, Estate, and Gift Tax Service, State, " op. cit., p. 80-315, 

para. 1845B. 

147 



SECTION 4 - COLLECTION AND ENFORCEMENT 

General 

The primary responsibility for collection and enforcement of the 
Texas inheritance and additional inheritance taxes has been given to the 
Comptroller, who has delegated the responsibility to the Inheritance Tax 
Division. Although the same administrative personnel administers both 
taxes and although assessment of the additional inheritance tax is dependent 
upon the inheritance tax, the taxes can be better understood by discussing 
separately the collection and enforcement of each. This discussion seeks 
to present as nearly as possible in chronological sequence the procedure 
of collection and enforcement. 

The Inheritance Tax 
Coverage Control-- Reports 

A very important problem to be solved in formulating an inheritance 
tax statute is that of providing some means whereby the administrator will 
be notified of the taxable event. In other words, an inheritance statute must 
provide for notifying the tax administrator of the death of an individual so 
that the tax can be assessed against the recipients of his estate. The Texas 
inheritance tax act and that levying the additional inheritance tax seem to 
have provided ample solutions to this problem by requiring that a number 
of individuals submit reports. 

Reports of the existence of a taxable estate may reach the Inheritance 
Tax Division from three sources--(1) the bank where the decedent kept de-
posits, (2) the county clerk of the county where the estate is administered, 
and (3) the executor, administrator, or heirs. 

The additional inheritance tax law passed in 1933 requires banks 
and safe deposit companies to notify the Comptroller at least ten days before 

161 delivery of the deposit to the heirs or legal representatives of the estate. 
The delivery may  be made only in the presence of the Comptroller or his 
authorized representative. To facilitate compliance with these provisions, 
the Comptroller has commissioned an employee of each bank in the state as 
his agent to take inventory of the deposits and report to him. Banks and 
safe deposit companies are a valuable source of information for the In-
heritance Tax Division. 

161 
Tex. Civ. Stat. (Vernon, 1948) art. 7144a, sec. 16. 
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County clerks are required to report to the Comptroller within 
20 days after the representatives of the estate have filed and ,secured 
approval of the inventory, appraisement, and list of claims, 	giving 
namesnames of the decedent, the executor or administrator, the beneficiaries, 
and the value of the shares received by each beneficiary. The county 
clerk receives this information from the executor or administrator, who 
is required to report to the county clerk within ten days after the in-
ventory, appraisement and list of claims have been filed and approved 
by the probate court. 163  

Every executor, administrator, or other person coming into 
possession of a portion of an estate is required, within one month after 
coming into possession, to file what is termed a "preliminary report" 
with the Comptroller. This includes the date of the decedent's death, 
approximate value

64 
 of the estate, and the names of the persons entitled 

1 to receive it. 

Another possible source of information concerning taxable 
estates is found in federal estate tax returns. By a provision of the 
additional inheritance tax act, the Comptroller has authority to confer 
with the United States Department of Internal Revenue and ascertain the 
value of Texas estates upon which the federal tax has been assessed. 165  

With the system of reports required by the inheritance and ad-
ditional inheritance tax statutes, it seems probable that an insignificant 
number of estates fail to reach the attention of the Inheritance Tax 
Division. 

Penalties for Failure to File Required Reports 

Each of the provisions requirinig reports is further supported by 
penalty provisions of from $50 to $250 (if the county clerk fails to file 
the required report), from $100 to $1,000 (if  the administrator or 
executor fails), and from $1,000 to $5, 000 (if a bank or safe deposit 
company fails to make the required report). 168 There is no record of 
the penalty provisions having been applied. 

162 Required under laws pertaining to administration of estates of dece-
dents. See Tex. Civ. Stat. (Vernon, 1948) arts. 3408-3412. 

163 Tex. Pen. Code (Vernon, 1948) art. 107a. 
164 Tex. Civ. Stat. (Vernon, 1948) art. 7126. 
165 Ibid., art. 7144a, sec. 13. 

166  Tex. Pen. Code (Vernon, 1948) art. 107a. 

167  Ibid. , art. 140. 

168  Tex. Civ. Stat. (Vernon, 1948) art. 7144a, sec. 16. 
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The executors and administrators are further prompted to file 
inheritance tax reports and pay the tax by a provision which requires that 
the county judge refuse to allow their final account until they show, by an 
instrument in writing signed by the Comptroller, that inheritance taxes 
have been paid. 169  

Lien for Inheritance Tax 

The report of the executor, administrator, or heir is further 
prompted by the fact that the state is given a lien for the amount of the 
inheritance tax, including penalties and costs incurred in enforcing the 
lien. 170 Even if the Comptroller did not receive notice of the existence 
of the estate and it were permitted to evade the tax, the lien for the tax 
due remains. Consequently, should the heir or beneficiary desire to 
sell land or certain shares of stock received from the estate, he might 
encounter difficulty since his title would not be clear because of the lien. 

Preliminary Report Reviewed by the Inheritance 

Tax Division 

As soon as the preliminary report is received from the adminis-
trator, executor, or heir, the Inheritance Tax Division sets up a file for 
the particular estate. These inheritance tax files are permanent records. 
If the division learns of the existence of the estate through another source, 
the heirs or representatives of the estate are requested to file the pre-
liminary report. If the report indicates beyond a doubt that the estate is 
not taxable, a certificate of no tax due is issued. This must be signed by 
the county judge and approved by the Comptroller. However, if there is 
a possibility that the estate will be taxable, the division waits until after 
the "final report" is filed and a further check conducted. 

Final Report Required Within Six Months 

Within six months after the heirs or representatives of the estate 
come into possession, they are required to file a "final report" 171  which 
is, in effect, the inheritance tax return. The report is submitted on a 

169  Ibid., art. 7135. 

170 Ibid. , art. 7133. 
171 Ib id.  

, art. 7127. 
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special form entitled "Affidavit for Inheritance Tax Appraisement. " 
It includes an itemized statement of the value of the estate, which must 
be accompanied by a copy of the decedent's will if he died testate. The 
form is prepared to require a separate appraisal for the various types 
of property, including (1) real estate; (2) stocks, bonds, mortgages, ac-
counts receivable, interest in co-partnership, and cash deposits; (3) 

livestock; (4) chattels; (5) insurance; (6) property transferred in con-
templation of death and transfers during the decedent's lifetime in which 
he retained any beneficial interest; and (7) property disposed of by the 

exercise of a general power of appointment. The Texas inheritance tax 
act taxes only transfers made under exercise of a general power of ap-
pointment by will. However, the form requires that all property dis-
posed of during the decedent's lifetime by exercise of a general power of 
appointment be reported. The law provides a penalty for failure to file , 

 the requested report172  as well as for knowingly filing a false report. 173  

If the value of the estate has been determined for the federal estate 

tax and that tax has been assessed, the heirs or representatives are re-
quired to submit such information at the time the final report is submitted. 

174 

If the information is not available when the final report is filed, it is re-
quired within 30 days after the value of the estate for federal tax purposes 
has been determined. As a practical matter, it usually takes much longer 
to close out an estate under the federal tax than for the state to assess its 
inheritance tax. This report of the federal tax serves as the basis for 
assessment of the Texas additional inheritance tax. The law also provides 
that the federal valuation may be used by the Comptroller in revaluing the 
estate for the inheritance tax after giving notice and granting a hearing to 
interested parties. 175  

When the final report is received by the Inheritance Tax Division, 
it is audited by a staff of examiners who make an office check for apparent 
errors in valuation, check terms of the will against actual distribution, and 
determine whether the tax has been computed correctly. Experience has 
created the policy of checking rather closely estates valued under $500_, 000, 
since the greatest amount of inheritance tax revenue is received from 
estates of this kind. However, if the value is above $500, 000, the greatest 
revenue is usually obtained from the additional inheritance tax, and a 
close check of such an estate is unnecessary. 

172  Tex. Pen. Code (Vernon, 1948) art. 140. 

173  Tex. Civ. Stat. (Vernon, 1948) art. 7139. 

174  Ibid., art. 7144a, sec. 10. 

175  Ibid. , sec. 11. 
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Field Investigation 

After the report has been processed by office examiners, it is 
turned over to one of seven field examiners, depending upon where the 
estate was administered, who is more familiar with property values 
in the particular area, and who can conveniently make an actual check 
of the property. All taxable estates are subject to field investigation. 
Should the field examiner determine that the report correctly reflects 
the value of the estate and contains a correct computation of the tax, 
an order assessing the tax is prepared. The order, which must be 
signed by the county judge, is sent to the administrator, executor, or 
heir. Upon payment of the tax, the Inheritance Tax Division issues a 
receipt. 

Should the field examiner determine that the information given 
in the final report does not represent the true value of the property, he 
consults the attorney for the estate and seeks to reach an agreement as 
to a revaluation. If an agreement is reached, an order assessing the tax 
is issued. If no agreement is reached, the statute provides that the 
county judge appoint two appraisers approved by the Comptroller to de- 

176 termine the value of the property. 	The law also provides that should 
there be dissatisfaction with the appraisal, appeal may be had to the county 
or district court, providing a motion for appeal is filed within ten days 

iafter the appraisers file their report. If the appraisal is appealed, assess- 117 
ment of the tax is delayed pending the appeal. 

If the parties interested in the estate agree to dispense with appoint-
ment of appraisers, the appraisal may be made by the Comptroller and the 
county judge. 178  It is under this provision that the field examiner bargains 
with the estate's attorney to reach an agreeable valuation. 

Bases for Appraisal 

The statute requires that the property be appraised at its actual 
market value--if it has a market value--at the time of the decedent's death. 
If it does not have market value, it is appraised at its real value at the 
decedent' s death. 179  

176  Ibid. , art. 7130. 

177  Ibid. , art. 7131b. 

178  Ibid. 
179  

Ibid. , art. 7130. 
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The distinction between actual market value and real value is of 
particular importance in the case of closely held stocks which have no 
market value and must, therefore, be appraised at their real value. 

The Comptroller's pamphlet discusses how various types of 
property are appraised. 180  

City real estate is appraised by considering the value of the land 
separately from the improvements, which are valued on the basis of re-
placement costs less depreciation. 

Acreage is assessed by considering the value of the surface 
separately from the value of the oil or other minerals "that the same 
may contain, either actual or potential. " 181 In determining value of the 
minerals, the Inheritance Tax Division will accept the appraisal of any 
recognized petroleum engineer. If there have been no sales of the land, 
the division will accept appraisals of the Federal Land Bank Appraisers, 
Expert Appraisers, or a group of qualified and disinterested persons. 

Stocks and bonds listed on an exchange are valued at selling price 
at the close of the market on the date of the decedent's death. When 
stocks are not listed on an exchange but are traded in actively, the division 
will accept letters from brokers tending to show actual value. If the stock 
is closely held, it is common to accept book value. Secured notes are ap-
praised at face value. Unsecured notes are valued by taking into considera-
tion the ability of the maker to pay. If the decedent cancels a note in his 
will, the value of the bequest is the face value of the note. 

The value of a co-partnership interest is determined by the value 
of the decedent's interest and not on the basis of physical assets of the 
partnership. For this reason, the Comptroller requires that a financial 
statement and a balance sheet accompany the final report. The value of 
life estates and estates for years is computed by the "Actuaries Combined 

182 
Experience Table" at four-per-cent compound interest. 

180 "Inheritance Tax Laws, State of Texas, 1949" op. cit. , p. 25. 

181 Ibid. 
182 

Tex. Civ. Stat. (Vernon, 1948) art. 7123. 
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Payment of the Tax - Penalties for Late Payment 

The inheritance tax statute provides that the tax is payable to the 
Treasurer of the State of Texas through the Comptroller. 163  Before an 
amendment in 1945, the tax was payable to county tax collectors. 

The tax is due and payable to the Comptroller within 90 days 
from the date of assessment. If it is not paid on or before the due date, 
a penalty of two per cent per month from the date of assessment is 
charged. 184 

Should persons interested in the estate be dissatisfied with the 
manner in which the tax was computed, in which deductions were 
allowed, or in which rates were applied, they may pay the tax under 
protest and bring suit for recovery of the alleged overassessment. 185 

 This is the procedure commonly used to contest the inheritance tax 
officer's interpretation of the law. The Inheritance Tax Division does 
not defend the suit. This function is handled by the Attorney General, 
whose concurrence in all interpretations is essential before the 
inheritance tax officer can take any action. 

Foreclosure of the Lien - Suit for Delinquent Taxes 

After the tax has been finally assessed, there are two methods 
by which its payment may be enforced -- (1) by foreclosure of the lien 
or (2) by suit for delinquent taxes. If inheritance taxes are not paid 
within nine months from date of assessment, the Comptroller notifies 
the county attorney, and it is his duty to foreclose the tax lien securing 
payment of the taxes. 186  The statute provides that the lien may be en-
forced against any person acquiring an interest in the property. There 
is no record of foreclosure of a lien for inheritance taxes, apparently 
because such measures have never had to be taken to collect the tax. 

If the tax is not enforced by foreclosure of the lien, suit may be 
brought by the State Tax Board for delinquent inheritance taxes under 
article 7076. 187  Such a suit must be brought in Travis County. 

183 Ibid. , art T132.. 
184 Ibid. , art. 7134. 
185 Ibid. , art. 7057. 
186 Ibid. , art. 7134. 
187 Ibid. , art. 7076. See Scanlan v. State, 215 S. W. 2d, 203 

Tex. Civ. App. , 1948). 
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Collection and Enforcement of the Additional Inheritance Tax 

The additional inheritance tax act requires that the "methods and 
means of collection and enforcement, by suit or otherwise, shall be 
governed by the provisions of the inheritance tax laws of this state." 188 
Hence the Comptroller is also vested with the primary responsibility of 
enforcing this tax. 

The additional inheritance tax cannot be assessed until the amount 
of the federal estate tax has been determined, since the additional' tax is 
computed by taking the difference between 80 per cent of the federal taxes 
levied under the 1926 act and the amount levied under the Texas inherit-
ance tax act. 1 89 

Report of Federal Valuation 

A report of the federal assessment and valuation, under oath, is 
required at the time the "Affidavit for Inheritance Tax Appraisement" 
(final report) is submitted if the information is available at that time. 
Otherwise, it is required within 30 days after the value of the estate for 
federal tax purposes has been fixed and the tax assessed. 190  Failure to 
file the report invokes a penalty of from $25 to $250. 191 To verify the 
submitted report and also to determine whether some estates have failed to 
submit required reports, the statute authorizes the Comptroller to confer 
with the Department of Internal Revenue to ascertain the value of estates 
assessed for the federal tax. 192  

Once the federal estate taxes payable are ascertained, it is a 
simple matter to determine if additional taxes are due. Should an additional 
tax be required for Texas to take full advantage of the federal credit, the 
Comptroller so notifies the legal representatives of the estate and every 
person who owns a taxable interest in it. 1 9 3  

Payment of the Tax - Penalties for Late Payment to the Comptroller 

The taxes become due and payable to the Comptroller within three 
months from the date of notice and bear interest at the rate of six per cent per 
annum from the date of notice. 194  If the taxes are not paid within the speci-
fied time, penalty interest is charged at two per cent per month from the end 

188 Tex. Civ. Stat. (Vernon, 1948) art. 7144a, sec. 7. 
189 For an interesting case involving the computation of additional 

inheritance tax due when federal estate taxes are compromised, see 
State v. Wiess, 141 Tex. 303, 171 (S.W. ) 2d 848. 

190 Tex. Civ. Stat. (Vernon, 1948) art. 7144a, sec. 10. 
191 	Ibid. , sec. 13. 
192 	Ibid.  
193 	Ibid. , sec. 11. 
194 	Ibid. , sec. 6. 
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of the three-month period until the tax is paid. If a penalty is charged, it is 
in lieu of interest. The recipient of any share of the estate may pay his pro 
rata share of the additional taxes assessed and relieve his property from the 
interest and penalty. The penalty provision under the additional inheritance 
tax law is a modification of that under the inheritance tax. 

Liens 

The statute also gives the state a lien for the payment of the addi- 
195 tional inheritance tax. 	The lien is enforceable against the entire estate, 

but if two or more persons become owners of taxable interests and if in-
heritance taxes are assessed against them, the additional tax is in 
proportion to the amount of the inheritance tax assessed against each share. 

Should the taxes be unpaid at the end of nine months, the county 
attorney is required to file suit to foreclose the lien. 196  

Disposition of Revenues 

The statutes require that the revenue from both the inheritance tax 
and the additional tax be deposited in the State Treasury to the credit of the 
General Revenue Fund. 1 9 7  The inheritance tax is one of three taxes from 
which all revenues go into this fund. 1 9 8  

Compensation of Tax Administrators 

The inheritance tax statute specifies the compensation which the 
county judge, the county attorney, and appraisers are to receive for their 
services. 199  The county judge is allowed a fee not to exceed $30 in any 
one estate. This is in addition to the taxes levied and collected and is 
collected as part of the costs in probate cases. 

If the county or district attorney brings suit, he receives five per 
cent of the amount of taxes payable, not to exceed $200 in any one case. 

195 Ibid. , sec. 2. 
196 Ibid. , sec. 11. 
197 Ibid. , art. 7143 and art. 7144a, sec. 12. 
198 E. To Miller, "The Historical Development of the Texas State 

Tax System," Southwestern Historical Quarterly, LV (July, 195).), 
p. 1. 

199 Tex. Civ. Stat. (Vernon, 1948) arts. 7141 and 7130. 
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The fee is collected from the estate in addition to taxes and penalties. 
The aggregate of fees received by the county judge and county attorney in such 
cases must not exceed $2, 000 in any year. Fees earned in addition to that sum 
are considered a portion of the taxes and penalties and distributed in the same 
manner. 

Appraisers are entitled to five dollars for each day they work in 
appraising the property, together with actual necessary expenses incurred 
therein. 

Conclusion 

This discussion demonstrates that enforcement of the inheritance tax 
requires co-ordinated efforts of the Comptroller and a number of other 
persons or agencies. The concurrence of the Attorney General in the 
interpretations of the Inheritance Tax Officer is essential if protest payments 
are to be sustained. The county attorney must agree to foreclose the lien, 
despite the mandatory language of the statute. And the State Tax Board must 
agree to file suit for delinquent taxes. This decentralization, which requires 
the Comptroller to seek outside help to enforce the tax payments, seems to 
decrease efficiency of the administration of the inheritance tax law. 

Another difficulty is presented by the limited number of field exami-
ners available to the Inheritance Tax Division. The present inflationary 
period has brought many estates within the taxable bracket and consequently 
has imposed a strain on the seven examiners, who must cover the entire state. 
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SECTION 5 - ANALYSIS OF OPERATION 

Administrative Costs 

The states are generally able to collect their death taxes with an 
expenditure for administration that represents only a slight percentage of 
total collections. 	Measured as a- percentage of receipts, the cost of 
administering the Texas inheritance and additional inheritance tax seems to 
be fairly low; the inheritance tax officers estimate that collection costs are 
about one per cent of receipts. Separate cost data for the inheritance tax 
and the additional inheritance tax are not obtainable. 

One explanation for the low collection costs for this tax is that a 
number of persons other than employees of the tax administrator perform 
important functions in facilitating collection of the tax. The Comptroller's 
Office is assisted by the Attorney General, the State Tax Board, the county 
judges, county attorneys, county clerks, appraisers, and the representatives 
of the estates. These persons play a role in the administration of the tax 
incidental to their principal duties. Apparently, costs of services performed 
by these persons are not considered in stating the administrative costs for 
this tax. 

Texas seems to have an intermediate position among the states as to 
salaries for employees who administer the tax. The annual salary appropri-
ation for the 14 employees of the Inheritance Tax Division for the biennium 1949- 
1951 was $54, 360. 	The appropriations act for the current biennium does 
not set out the appropriation for each division in the Comptroller's Office but 
prescribes a salary schedule according to the duties performed in the 
Comptroller's Office. 202  Applying the terms of the 1951 act to the 14 employees 
of the Inheritance Tax Division would place their total annual salaries at slight-
ly above $60, 000. 

Texas Collections Compared with Those of Other States 

For the fiscal year 1949, the states collected death taxes totaling 
$175, 621, 443, compared with $796, 538, 000 for the federal government. Of the 
state total, more than 47 per cent was collected by four states -- New York, 
Pennsylvania, California, and Massachusetts. New York levies an estate-type 
tax; the other three have inheritance taxes. California levies a supplementary 
gift tax. 

Texas collections for 1949 amounted to $6, 047,111, or about 3.4 per 
cent of the total for the states -- considerably above the average for the 44 states 
below the four highest. 

20U Hell er and. Harriss, Administration of State Death Taxes, 26 Iowa L. Rev. 
(1. 

201 Acts 51st
) 
 Leg., R. S. 1949, ch. 615, p. 1226. 

202 Acts 52d Leg., R. S. 1951, ch. 499, pp. 1322-1323. 
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In 1950, the same four states collected more than 45 per cent of the 
total state death taxes. Texas collected $5, 232, 515, or about 3.1 per cent of 
the totaL 203  

In amount of inheritance taxes collected, Texas ranked 10th in 1948, 8th 
in 1949, and 10th in 1950. This seems to indicate that although Texas' col-
lections in 1950 were less than one-fourth those of New York, which collected 
most, it still ranks considerably above average. 

A breakdown of inheritance tax collections for 1950 shows this picture: 

18 states collected less than 1 million dollars. 
19 states collected from one to four million dollars. 

7 states collected from four to ten million dollars. 
1 state collected from 15 to 20 million dollars. 
2 states collected from 20 to 22 million dollars. 204  

Analysis of Receipts 

Revenue receipts from the taxable estates totaled $5, 196, 815 in 1951. 
Of this amount, $3, 886,608 was derived from inheritance taxes and $1, 310,206 
from additional inheritance taxes. 205  The ratio of taxes collected under the 
two taxes fluctuates widely, as these figures show: 

Additional 
Fiscal Year 	 Inheritance Tax 	 Inheritance Tax 

Ending 	 Collections 	 Collections 

1950 
1949 
1948 
1947 

$3, 686, 569 
2, 606, 563 
3, 298, 424 
1, 768, 144 

$1, 427, 530 
3, 337, 900 

825, 535 
653, 234 206 

The fluctuations, particularly in additional inheritance tax receipts, are 
probably the result taxing several large estates in one year. 

An amendment to the federal law in 1948 may also help explain the de-
cline in revenue from the additional inheritance tax in 1950 and 1951. Before 
1942, under the federal act, a decedent's estate in a community property state 
had an advantage over those in other states. When through the labors of the 
husband property is accumulated during the marriage, the community property 
state regards only one-half of it as belonging to the husband. However, in a non-
community property state, if, as customarily happens, title to the property is 
taken in the husband's name, the entire accumulation is regarded as that of the 
husband. This meant that generally only one-half of the property acquired by the 

203 Commerce Clearing House, "Tax Systems"(supplement to 12th edition), 
January 1, 1951. 

204 Ibid. ,"Tax Systems',' op. cit. 
205 Records of the Inheritance Tax Division, Comptroller's Office. 
206 Ibid.  
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marriage partnership was subject to the federal estate tax in community 
property states and all of it was taxed in the other states. 

Assuming that this situation resulted in inequality of. treatment, 
Congress provided in 1942 that upon the death of either spouse, all community 
property was subject to the federal estate tax (with certain exceptions). 
Because of opposition to taxing community property, Congress amended the 
law in 1948. In general, the law was changed so as to treat decedents in 
community property states as they were treated before 1942 and to extend 
the community property tax advantages through the marital deduction to those 
living in non-community property states. 207 

Operation of the Inheritance Tax Division 

The Inheritance Tax Division processed and closed out a total of 
6,153 estates in the year ended August 31, 195 1. Of this number, no tax was 
due on 4,070, leaving 2,083 taxable estates. The division usually has a back-
log of 1,600 to 1,700 estates which have not been closed out. 

Most of the estates are closed out within two years after the decedent's 
death if the executor or administrator files reports promptly. However, Cases 
for some estates have been pending for as long as five or six years. Will 
contests explain some of these delays; others may result from contested tax 
cases. The usual number of cases in litigation is about seven or eight. 

The Work of the Field Examiner 

The field examiner has one of the most important duties in the ad-
ministration of the inheritance tax. His work, it appears, is almost as 
important as that of determining the existence of the taxable estate. The 
determinative appraisal of the estate is largely his task. The statute provides 
that appraisers be appointed by the county judge and approved by the 
Comptroller, or that appraisal be made by the county judge and the Comptroller 
if the interested parties waive third-party appraisal. The latter provision is 
the basis for appraisal by the field examiner. 

When all the reports have been received by the Inheritance Tax Division 
Office, they are turned over to the field examiner, who usually contacts the 
estate's attorney. If the field examiner feels that valuations in the final report 
or return are too low, he seeks to arrive at a correct valuation by bargaining 
with the attorney. This negotiation provides a speedy and fairly satisfactory 
method of appraising the property. In the 1950-1951 fiscal year, revaluations 
by the examiners accounted for about $639, 000 in additional tax collections. 

207 Commerce Clearing House, "Federal Tax Guide, 1951, " par. 4518. 
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Despite the significant increase in revenue brought about by these 
revaluations, the field force seems inadequate to care for the heavy work load. 
As has been mentioned, some 2,083 taxable estates were closed out in the 
fiscal year ending in 1951. Since it is the policy of the Inheritance Tax 
Division to make a field check of all taxable estates, each of the seven field 
men checked and closed out an average of almost 300 estates during the year, 
an average of more than one estate per working day. It seems doubtful that 
maximum efficiency is achieved by placing such a heavy case load on seven 
men. The material previously set out in this chapter indicates that the field 
examiner's job may not be an easy mechanical task. 

The appraisal practice employed in the administration of the Texas 
death tax is probably as good as or better than that envisioned by the statute 
as the usual method -- appointment by the county judge of laymen to make the 
valuation. Nation-wide experience seems to indicate that laymen appointed for 
the purpose are often little more than rubber stamps for the representative or 
attorney for the estate. 208  

Importance of Texas Inheritance Taxes 

It has been pointed out that inheritance taxes and additional inheritance 
taxes are increasing in importance as revenue-producers. 209  For the fiscal 
year ending in 1950, $. 0093 of every dollar received by the state was derived 
from inheritance taxes. In 1949, the figure was $. 0116 and in 1948, $.0079.

210 

Factors Influencing Revenue Receipts 

Obviously, the revenue yield of the death tax in the several states is 
dependent upon a number of factors, including the number of moderate and large-
sized estates, the rate schedule, the exemptions, and the deductions. For that 
reason, generalizations concerning relative effectiveness of inheritance taxes of 
various states as revenue-raisers, based upon consideration of a particular 
factor, will be somewhat misleading. The fact that Texas revenue from the 
inheritance tax is only about one-fourth that of New York does not necessarily 
mean that the New York law is a relatively more effective revenue-producer. 
However, a consideration of some of the factors that influence the tax yield may 
be instructive. 

Comparing Texas rates with those of two states who lead in collections 
from this tax shows that the Texas rates range from 1 to 20 per cent, 
California rates from 2 to 16 per cent, and Massachusetts rates from 1 to 15 
per cent. However, the width of the brackets in the rate graduations have an 
important place in any such comparison. The Texas graduation appears to be 
lower than those of California and Wisconsin.' 

208 Heller and Harriss, op. cit. 
209 Miller, op. cit. 
210 Annual Reports of the Comptroller of Public Accounts, 1948, 1949, and 1950. 
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Exemptions granted on the basis of the relationship of the beneficiary 
to the decedent will also have an important impact upon the revenue yield of 
an inheritance tax. Of the. 37 states which levy inheritance taxes, only three 
grant an exemption in excess of the $25,000 one which Texas permits direct 
heirs; Michigan permits a $30, 000 one in such cases, Iowa a $40, 000 
exemption, and Kansas a $75, 000 exemption. 211  It is common to grant the 
highest exemption only to the surviving spouse, granting children a consider-
ably lower one. For example, California divides its Class A beneficiaries 
into three groups and permits different exemptions -- $24, 000 for the wife, 
$12, 000 for a minor child, and $5, 000 for others. Sixteen of the 37 states 
imposing inheritance taxes have a maximum exemption of $10, 000; 8 states 
have smaller maximum exemptions; and three allow no exemptions. 

Although state utilization of the 80-per-cent federal credit tends to 
erase any difference in yield of state taxes resulting from difference in 
coverage of transfers taxed, at least with regard to estates subject to 
substantial federal estate tax, it would seem that some of the difference in 
death tax receipts by the states can be explained by such differences in 
coverage. Of the four states which collected almost one-half the death taxes 
in 1950, interestingly, only California supplemented its death tax with a gift 
tax. This indicates that death taxes can be made to yield substantial revenue 
without also imposing a tax on gifts made during lifetime and which are not 
testamentary in character. 

Of course, lower revenues can result from administrative deficien-
cies. Failure to locate taxable estates and under-valuation of an estate's 
property can both have important effects upon the revenue yield of a death tax. 
It is extremely doubtful that any significant number of sizable estates escape 
the attention of Texas administrative officials. 

The economic level in a state will have a significant effect upon the 
revenue results of the imposition of a death tax. Also, in view of the exemption 
schedule and the graduated rate structure, the relative concentration or 
dispersion of wealth in a state will have an impact upon the yield of this tax. It 
is apparent that the number of wealthy persons who live in New York and 
California help account for the large revenue yields in those states. 

This discussion is included to indicate to persons interested in in-
creasing or decreasing the revenue yield of the inheritance tax that there are a 
number of factors to be considered. The yield may be changed, obviously, by 
making a change in rates. But important changes in revenue may also be 
brought about , among other ways, by changing the rate brackets, by changing 
the exemptions, and by changing transfers subject to the tax. 

211 Report of California Legislature, op. cit. 
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SECTION 6 - SUMMARY AND PROBLEM AREAS 

Death taxes are apparently firmly established revenue devices for the 
states and the federal government. All except Nevada impose such a tax. Ten 
states and the federal government impose an estate type tax and 37 impose an 
inheritance-type tax. Thirty-two of these 37 follow the Texas pattern of a basic 
inheritance tax supplemented by an additional tax designed to absorb the full 
80 per cent federal credit; the remaining five have designed their rate structures 
so as tax at an amount which approximates the amount of the federal credit. 
Twelve states and the federal government supplement their death tax 
impositions with a tax on gifts made by the decedent during his lifetime and which 
gifts are not sufficiently testamentary in character to be subject to the death tax. 

A thoroughgoing re-examination of the Texas death tax would probably 
include a consideration of the following areas of inquiry: Should Texas retain the 
inheritance-type tax or shift to the estate-type tax? Should Texas subject all 
gratuitous dispositions of property to a tax; that is, should Texas supplement its 
inheritance tax with a gift tax? What transfers are not subject to the Texas in-
heritance tax that should be included in the law's coverage? Is the present 
schedule of exemptions reasonable? Are there any provisions that result in un-
reasonable discriminations among taxpayers? In what ways can the tax adminis-
tration be implemented so as to make it more adequate to the task? 

Type of Death Tax 

The inheritance and estate tax are the two basic types of death taxes. 
The inheritance tax is conceived as a tax upon the privilege of receiving a 

gratuity from the deceased, and the estate tax is considered a tax upon the 
privilege exercised by the deceased of giving his property away at his death. In 
its pure form, the inheritance tax is imposed upon the beneficiary and is to be 
paid by him out of his gift, whereas the estate tax is imposed upon the total 
estate of the decedent and is to be paid out of the residuary. 

Any consideration of the two types of taxes will reveal that each has 
certain merits and limitations. 212  The federal credit provision means that there 
is a degree of integration of the death tax program of the federal government and 
that of a state. The fact that the federal tax is an estate tax might argue that a 
better cohesion of the two tax programs would result if the state also imposed an 
estate tax. 

From viewpoint of ease of administration, it seems that the estate tax is 
simpler. Since the tax rate is not dependent upon how much is given to each bene-
ficiary and the relationship of the beneficiary to the decedent, computation of the 
tax simply involves determination of the value of the total net estate and appli-
cation of the graduated rates to that amount. Where the decedent has given 

212 For a good discussion of the relative merits of each type of tax see, "In- 
heritance, Estate and Gift Tax Service, State, " op. cit., vol. 4, par. 1006- 
1007; see also, Groves, op. cit., p. 220. Much of the information in this 
section is drawn from these 	two sources. 
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several persons different interests la the same property, there is no need to 
value each interest and collect the various amounts of tax from each of the 
beneficiaries. It is necessary only to value the entire property and apply the 
tax rates. Difficult problems of construing the decedent's will to determine 
who received property interests so as to ascertain what class of rates is 
applicable and then determining the value of such interests are not present in 
the administration of an estate tax. Similar problems are not completely 
avoided because the decedent may hold a remainder or some future interest in 
property as a grantee or donee from another. 

On the other hand, the inheritance tax permits a more precise concern 
to be taken for the welfare of those who were dependent upon the decedent. By 
granting larger exemptions to a surviving spouse and to minor children, a 
policy of favoring tax-wise gifts to those who may have greater relative need 
for the property can be carried out. The inheritance-type tax can be used to 
implement a state policy of inducing persons to leave their property to the 
natural objects of their bounty. 

The sharp conceptual differences between the two types of death taxes 
have been blurred in some states by approximating their tax to the other type. 
For example, some states using the estate-type tax have provided that the tax 
shall be borne by the beneficiaries on some pro rata basis and shall not be paid 
out of the residuary. Provisions in the decedent's will concerning the source of 
funds for the death taxes due can also be used to a similar end. 

A Gift Tax 

All states, through their death taxes, impose a tax upon transfers which 
are testamentary and some which are not testamentary according to traditional 
property law concepts. Taxation of transfers in contemplation of death is a 
common example. However, death taxes impose a tax only upon gifts that are 
made by will and resulting from the laws of descent and distribution or are so 
much like such gifts that they are classed as testamentary in character. This 
means that a person can make substantial gifts of property during his life which 
are not subject to a death tax. Some persons argue that all gifts should be 
taxed by one statutory scheme and that it should not matter whether the gift was 
testamentary in character or not. 213  Whether the motivation was to tax all 
gifts without regard to their character or to close an avenue to avoidance of the 
death tax is not clear. Whatever the case, 12 states and the federal 
government have imposed a separate tax on non-testamentary gifts. In general, 
the gift tax rates are about three-fourths those for the death tax. If a 
property transfer is taxed under the gift tax, it is not again taxed under the estate 
tax. Texas does not impose a gift tax. 

213 Groves, op. cit. , p. 257; Wolf, "Estate Planning Since 1948,`" The Tax Maga- 
zine (Commerce Clearing House, March, 1951), pp. 193-205.  
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Transfers Subject to Inheritance Tax 

The fact that the basic federal estate tax and the death tax laws of other 
states tax certain transfers which are not included under the Texas inheritance 
tax may raise the question whether the Texas inheritance tax law should be 
amended to tax some of or all such transfers. 

To understand what effects, if any, the addition of certain transfers as 
taxable under the Texas inheritance tax would have, it seems desirable to 
review the relationships among the federal estate tax, the Texas inheritance 
tax, and the Texas additional inheritance tax. Federal law grants the tax-
payer a credit on the taxes due under the federal estate tax for all state death 
taxes up to an amount representing 80 per cent of amount due the federal 
government. This federal credit is applicable only to taxes due under the 
federal estate tax of 1926, commonly referred to as the basic estate tax; the 
substantial portion of the federal estate tax imposed upon an estate results 

from the additional federal estate tax to which the 80-per-cent credit provision 
is not applicable. 

The rates and coverage of the Texas inheritance tax are not equal to 
those of the basic federal estate tax; in fact, they are not such as to approxi-

mate the full amount of the federal credit. Thus, Texas has imposed an addi-
tional inheritance tax which insures that the Texas tax always absorbs the full 
federal credit. The thought is that the taxpayer has to pay the tax anyway; so 
he may as well pay it to Texas as to the federal government. Furthermore, the 
federal law intended that the states should so design their death tax laws. 

If an estate is liable for taxes under the basic federal tax, the two Texas 
laws operate in the following way. The inheritance tax law is applied and the 
amount due from each beneficiary is determined; then the additional inheritance 

tax statute is applied to impose a tax representing the difference between that 
due under the basic inheritance tax and 80 per cent of the amount due under 
the basic federal tax. This additional tax is then assessed against the benefici-
aries taxed under the basic Texas tax pro rata, according to the amount they 
owe under the latter statute. In a particular case, the additional inheritance 
tax is used because the effective rates of the inheritance tax are below those of 
the basic federal tax, because certain transfers were taxed under the federal act 
which were not taxed by the Texas inheritance tax act, or for both reasons. 

It can be seen that the use of the Texas additional inheritance tax to 
absorb the full 80-per-cent federal credit results in taxing transfers not 
subject to the basic Texas tax. An expected reaction, then, to any proposal to 

extend the coverage of transfers subject to the inheritance tax would be that it 
is unnecessary because if the transfer escapes the death tax under the inherit-
ance tax, it will be taxed by virtue of the additional inheritance tax. It could be 
argued that any effort to amend the law to make additional transfers subject to 
the inheritance tax serves no other purpose than giving symmetry to the law -- 
a commendable but fruitless effort. 165 



However, there are at least two factors in the tax environment to indi-
cate that inclusion of additional transfers as subject to the Texas inheritance 
tax could have a substantial effect. If an estate includes a transfer that is 
subject to the federal tax but is not subject to the basic Texas death tax, a 
certain unfairness in treatment of the beneficiaries may result from appli-
cation of the additional inheritance tax. If such a transfer is to a person who 
is taxed under the inheritance tax, the tax due the state under the additional 
inheritance tax will be assessed against the beneficiaries who owe taxes under 
the basic inheritance tax. In other words, in such a case one person will re-
ceive a gift upon which he bears no state tax, the tax upon the transfer being 
paid by the other beneficiaries. A basic principle of the Texas inheritance 
tax is that the beneficiaries bear the tax in proportion to the size of the gifts 
received; application of the additional inheritance can do violence to this 
principle in a number of situations. However, it should be noted that the 
apparent unfairness so created may, in practice, be ameliorated by a pro-
vision in the decedent's will directing what funds shall be used to pay the 
death taxes and by the tendency of administrative practices to treat the tax 
liabilities as those of the estate and not of individual beneficiaries. This en-
courages the beneficiaries to work out mutually satisfactory methods for pay-
ing the death taxes. 

The addition of transfers subject to the Texas inheritance tax would 
also have an important effect upon estates upon which no federal tax is due 
under the basic federal estate tax law. In such cases, the additional inherit-
ance tax does not come into operation and so only the transfers expressly taxed 
by the basic Texas tax are included. Deductions from the decedent's gross 
estate to compute the net estate upon which the federal tax is computed include 
an exemption of $100, 000. 214 It can be seen, then, that a number of moderate 
sized estates will not be taxed under the basic federal estate tax but will be 
subject to the Texas inheritance tax. The addition of transfers subject to the 
inheritance tax would not only affect estates upon which no federal tax is due 
but also those upon which the tax due is relatively small. 

214 26 U. S. C.A. 812 (a). 
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When the question is raised whether a certain type of transfer should be 
added to those subject to the Texas inheritance tax, it would seem that the 
essential policy judgment to be made is whether it is like, in purpose and 
character, transfers which are taxed. If it is of the same nature, then its 
exclusion may be considered a form of tax discrimination. An indication is 
given here of some transfers not now subject to the Texas basic inheritance 
tax which could be considered if an inuqiry along these lines wire undertaken. 

Powers of Appointment 

The Texas inheritance tax, it will be recalled, taxes the exercise of a 
general power of appointment by will. The disposition of property -  which results 
from failure of the decedent to exercise the general power of appointment is not 
taxed. As mentioned in section 3 of this chapter, some states and the federal 
government consider that a final shifting of economic benefits and burdens of 
property upon death occurs as much from the failure to exercise the power as 
from the exercise of a general power of appointment by will. Thus they also 
subject the transfer resulting from non-exercise of the power to a death tax. 215  

Apparently, unless the donee of the power exercises the power by will, 
it is not subject to the inheritance tax. For example, the exercise of a general 
power of appointment under circumstances which would make the gift either one 
in contemplation of death or to take effect in possession or enjoyment after 
death, if a property interest other than a power of appointment were involved, 
is not subject to the inheritance tax. The tax law is not absolutely clear on this 
question, but that seems its purport. It also seems to be the administrative 
result of the law. If a general power of appointment is considered as amounting 
to the beneficial interest in the property for taxing its exercise by will, the 
question might be raised whether it should be similarly treated when it is 
exercised in other ways testamentary in character. 

In order for a power exercised by will to be classed as a taxable trans-
fer, it must be general. The question might be raised whether the classi-
fication of powers as general or special for purposes of property law are 
adequate for the needs of tax law. A power might be classified as special 
according to general property law but might be so like a general power when 
the policies underlying the taxation of general powers of appointment under the 
death tax are considered that it would be difficult to rationalize why one is 
taxed and the other is not. The federal estate tax deals with the problem of a 
consistent classification of powers in view of the realities of tax law by pro-
viding a definition of general powers for taxation purposes. 216  Some states, 

215 General powers created on or before October 21, 1942, are taxed by 
federal government only if exercised; however, those created after that 
date, whether exercised or not, are taxed. 26 U.S. C. A. 811 (f) (1951 
Pocket Part). 

216 26 U.S. C.A. 811 (f) (3) (1951 Pocket Part). 
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including California, tax both !general powers of appointment and at least some 
special or particular powers. L-17  

Transfers by Right of Survivorship 

Texas does not expressly tax transfers resulting from a right of 
survivorship. As explained in section 3 of this chapter, situations involving 
rights of survivorship are sometimes taxable as gifts to take effect in 
possession or enjoyment after death. However, the usual joint tenancy 
situation is not subject to the inheritance tax For example, the father gives a 
ranch to his two sons- and provides that upon the death of one the other shall 
own the entire ranch. When the first son dies, it could be considered that a 
shifting of interest in the ranch occurs in favor of the surviving son. The 
federal government and a number of states have express provisions taxing 
acquisition of full title to the ranch by the second son as a result of his being 
the surviving joint tenant. 

This discussion has been directed primarily to a consideration of 
transfers which are subject to the basic federal tax but which are not subject 
to the Texas inheritance tax. Any deliberation of the merits of taxing a 
transfer not taxed by the federal basic estate tax would involve additional 
considerations. Among other things, the question of the federal credit 
provision would be pertinent. 

Exemptions 

The exemptions or deductions used in the Texas inheritance tax 
seem to involve at least two considerations. First, administration of the 
tax is simplified by taxing only gifts above a certain amount. If all transfers 
of property testamentary in character were taxed, no matter what the value of 
the property involved, the tax administrator would be concerned with a very 
large number of estates which would yield little more than the cost of 
collecting the tax. By a proper establishment of deductions or exemptions, 
the tax administrator can be assigned the task of collecting a death tax only 
from estates involving a significant amount of money. Exemptions may also 
be a recognition of the fact that property of deceased persons with nominal 
means is informally distributed; any attempt to impose a death tax in such 
cases would pose a great enforcement problem. 

Second, the exemptions seem also to involve a judgment that most 
persons in the given relationship to the deceased will have certain needs 
which they are dependent upon the gift to meet and that the state should not 
deprive them of such support through its tax policy. This consideration would 

217 Calif. Revenue and Taxation Code, sec. 13693 (1944). 
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seem to have primary application to gifts to the surviving spouse, children, 
and parents of the decedent. 

It has been previously mentioned that, in general, exemptions granted 
by the Texas inheritance tax are fairly liberal in comparison with those of 
Other states. This might indicate a re-examination of the exemptions to de-
termine whether they should be reduced. 

On the other hand, reasons may exist for increasing the exemptions, 
at least with regard to certain beneficiaries. If an exemption involves a 
legislative judgment as to the needs of the beneficiary and it is remembered 
that the dollar amounts were set in the 1923 law, it would seem that the 
expression of that judgment in a dollar amount in 1923 would not be adequate in 
view of the marked increase of living costs in 1952. Of course, it should be 
remembered that taxes are levied to yield revenue and that revenue needs may 
be proportionally greater today than they were in 1923; so legislative judgment 
concerning this tax might be that it justifiably imposes a greater burden than 
at the earlier date. 

To the extent that exemptions to class A beneficiaries represent an 
effort to permit the decedent to care for the needs of those dependent upon 
him, it seems that the present law only approaches that end. Some states, for 
example, classify children as "minor children" and "others" and grant a 
greater exemption for gifts to minor children upon the basis of the dependency 
policy. Texas grants the same exemption to a child, whether or not he is a 
minor. Any attempt to make actual dependency upon the decedent the 
criteria would create sizable administrative problems. 

Texas, in common with several states, grants only one exemption 
based upon the kind of property transferred -- the insurance exemption of 
$40, 000 if the proceeds go to a named beneficiary. Because an insured will 
usually name as beneficiary a person dependent upon him or will care for 
persons dependent upon him the insurance exemption seems also to be an in-
direct method of supplementing the exemptions granted to provide for those 
dependent upon the decedent. The facts that the insurance exemption is 
significantly greater than any of the other exemptions, that it is the only one 
based on the kind of property transferred, that it has been removed from the 
federal act from which Texas borrowed it, and that a number of states do not 
grant such an exemption may indicate that it deserves re-examination. To the 
extent that it serves a policy relating to decedent's dependents, the rise in 
cost of living since its inception in 1939 may indicate that the exemption should 
be increased. It seems that the insurance exemption represents the expression 
of a state policy to favor accumulation of an estate to care for one's survivors 
through insurance. 
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Discriminations Among Taxpayers 

When a tax statute develops discriminations among taxpayers for which 
no apparent reasonable bases can be found, interest in such discriminations can 
be expected. Frequently, these discriminations were not anticipated when the 
law was enacted. 

At least one apparently unintended discrimination may be found in the 
Texas inheritance tax law. An illustration will help in understanding the 
situation. A and B die domiciled in Texas, each leaving an estate of $300,000 
divided equally among three beneficiaries. All of A's property is so situated 
as to be subject to the Texas tax, while only one-half B's $100, 000 gift to each 
of his beneficiaries is subject to the Texas tax. In this situation, B's bene-
ficiaries will be entitled to the exemptions granted by both Texas and the other 
state which taxes the transfers, and they will pay their taxes on the basis of 
lower rate brackets in each state. This means that B's beneficiaries will pay 
less than one-half the tax A's pay. In a sense, A is penalized for investing all 
his accumulated wealth in Texas. 

Seven states have sought to give fairer treatment in these circumstances 
by calculating the tax as if B's entire estate were taxable in Texas. Under this 
approach, each of B's donees would be entitled to the applicable exemption from 
their $100, 000 gifts, the rate applicable to the difference would be applied, and 
then, since one-half the gift is subject to the Texas tax, the amount of the tax 
found due would be divided by two. The beneficiaries would then pay this amount. 
The fact that the inheritance tax uses exemptions and rates which increase with 
the size of the gift is felt by these seven states to require such calculation of 
the tax to prevent discrimination against beneficiaries whose gifts are entirely 
taxable by one state. This approach is used in the Texas additional inheritance 
tax in allocating the portion of the federal credit due Texas if the decedent's 
property is subject to a death tax by more than one state. 

Reciprocal Exemption for Charitable Gifts 

A related but somewhat dissimilar situation arises with regard to chari-
table gifts. The Texas inheritance tax provides that gifts to religious, chari-
table, and educational institutions are exempt if the gifts are limited to use 
within the state. If they are not so limited, gifts are not exempt. Some states 
have provided a reciprocal exemption in such cases. For example, if a 
California decedent makes a gift to a Texas charity, the reciprocal exemption 
provides that California will exempt such a gift if Texas exempts gifts by Texas 
decedents to California charities. If desired state policy is to induce gifts to 
Texas charities, then the present law seems well designed to attain that purpose; 
however, if desired state policy is merely to induce charitable bequests, some 
change in the present law seems appropriate. 
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Obstacles to Efficient Administration 

The yield of a tax is influenced by adequacy of administrative 
machinery and techniques which the tax law provides. If the powers of the 
tax administrator are not properly. fashioned, the tax will not yield the 
revenue it should, and the cost of collecting the revenue it does produce 
will be higher than necessary. For that reason, a legislature interested in 
the full and fair collection of the taxes imposed may be concerned with 
removing any obstacles to effective administration. Several areas in the 
operation of the Texas death tax may be considered to involve administrative 
difficulties. 

Double Domicile 

Occasionally, two or more states find that the decedent was 
domiciled in their state upon his death, and upon that basis, they all impose 
a death tax upon transfers of the same property. As explained in section I 
of this chapter, there is no way to get a determination of the decedent's 
domicile which is binding on all states except in the unusual situation where 
tax claims of all the states exceed the resources of the estate. Some state 
legislatures have attempted to deal with this problem by authorizing their 
tax administrators to negotiate compromises with the other states which 
claim to be domicile of the decedent at his death. If this negotiation fails, 
authority exists for submission of the controversy to a board of arbiters for 
the finding of a single domicile. 218  Express provision of a practicable method 
for dealing with this thorny but infrequent problem may be considered advisable 
to avoid hardships for heirs and beneficiaries of the nomadic decedent. 

Contingent Interests 		 

Administration of the Texas inheritance tax in strict accordance with 
the apparent intent of the tax statute and with traditional property concepts 
involving transfers of non-possessory property interests, particularly 
contingent interests, appears not to be practicable. At least, the tax 
administrator ignores the non-possessory interest, if he considers it too 
remote, and taxes the transfer of it by including its value in that of the 
property transferred to one receiving the more immediate interest in the 
property. It seems clear that this practice removes certain thorny 
questions in the enforcement of the tax and results in the more immediate and 
certain collection of a tax on the transfers. However, as mentioned when this 
matter was explored in the final portions of section 3 of this chapter, such 
practices may result in the assessment of a lower tax in some cases than would 
be the case if the apparent technical requirements of the law were followed. But 
because of certain practical difficulties, following the strict letter of the law 
might result in less revenue being collected than yielded under current adminis-
trative practices. 

218 56 Harv. Lo Rev. 482 (1942). 
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Some states, apparently recognizing the difficulty of adhering to tradition-
al legal concepts in this area, have made special provision for handling in-
heritance taxation of certain non-possessory. interests. Three methods are set 
out in some detail in the previous discussion in section 3. Essentially, they 
involve provisions for deferring final determination of taxes due until the 
various contingencies have_ occurred. 

All three methods used by these states result in keeping the tax files on 
certain estates open for a number of years. Thus it might be concluded that 
whatever revenue sacrifices which flow from Texas practice are preferable to 
keeping open the tax file for a number of years, with the possibility that the case 
may be neglected and revenue lost. Whether it would be prudent to adopt a pro-
cedure similar to any of these is, then, a debatable question. However, it may 
be desirable to obtain more explicit legislative direction than now exists in Texas 
law for the handling of problems that arise in this area. 

Optional Valuation Dates 

The Texas inheritance tax act provides that the property shall be 
appraised at its actual market value at the death of the decedent, or if it has 
no market value, then at its real value at the decedent's death. The tax, then, is 
paid on the basis of values existing at the decedent's death with resources 
marshaled at some subsequent time. This may cause a hardship to beneficiaries, 
particularly in a period of falling prices and when final determination of the tax and 
distribution of the estate's assets are delayed for several years as the result of a 
will or tax contest. Such hardships can present difficulties in the collection of the 
tax. 

The federal estate tax deals with this problem by offering several optional 
valuation dates, including date of death, date of sale (if the property is sold), date 
of distribution (if property is not sold), or a date one year after death if the 
property is undistributed at that time. 21 9 It might be appropriate to consider 
whether the addition of some such provision to the Texas law might help the fair 
and efficient administration of the tax. 

Perpetual Tax Lien 

Apparently, if the Texas death tax due is not paid, the lien securing its 
payment may be enforced against property of the estate at any time against any 
possessor of the property. It seems that it never is extinguished because of age. 
This gives very adequate protection to the state's tax claim. However, the Texas 
laws have many manifestations of a policy against perpetual encumbrances, and 
the task of keeping permanent records for estates on which all death taxes have not 

219  26 U.S. C. A. 811 (j). 
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been paid and on the property of such estates is sizable. In view of these 
considerations, it might be appropriate to consider providing for the 
termination of liens to secure payment of the tax after a certain number of years. 
California, for example, provides that the tax lien is released in favor of an 
innocent purchaser of the property unless suit to collect the tax is brought by 
the state within five years after it becomes due. 220  

Notice by Insurance Companies 

Location of taxable estates is not an easy matter. If all insurance 
companies chartered in Texas or doing business in the state were required to 
give the Comptroller notice of the allowance of life insurance claims, material 
assistance would be given in the administration of the tax. Furnishing the 
Comptroller with the names of the insured and beneficiary and the amount of the 
policy would probably not be too great a burden on the life insurance companies 
and would eliminate one item from the Comptroller's investigation. 

Inspection of Records 

The Texas inheritance tax laws do not expressly give the Comptroller 
authority to inspect books of account or other private records pertinent to the 
determination of the tax. In view of the fact that the structure of the Texas tax 
laws is such that there are no provisions giving general administrative powers 
for all taxes to the tax administrator, this deficiency may be noteworthy. The 
Comptroller has obtained good co-operation from custodians in examining 
pertinent records, particularly banks with regard to their accounts. However, it 
might be desirable to grant the Comptroller power to get such co-operation from 
all persons. 

Field Examiners 

The seven field examiners of the inheritance tax division close out an 
average of more than one taxable estate per working day. Given the task of 
investigating an estate and appraising its property, this would seem to be a 
considerable work load. Difficult legal and factual problems arise regarding 
some estates. The difficulties of these tasks are aggravated if the estate is of 
such moderate size that no federal estate tax accrues and the more simply-
administered additional inheritance tax does not come into operation. 

In view of these factors, attention may need to be given to whether the 
number of field examiners should be increased. In view of the current 
competitive labor market, it may also be desirable to consider what legislative 
measures need to be taken to assure that any additions to the field force are 
competent to perform their difficult duties. 

220 California Revenue and Taxation Code of 1939, as Amended, ch. 9, art. 1, 
sec. 14303. 
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General Considerations 

The problem areas indicated in this section are not intended to be 
exhaustive, nor are the possible methods for dealing with the problems intended 
to cover all the alternatives if a change is desired. This material is designed 
only to stimulate consideration and to set out some of the areas of the tax law 
that may be worthy of re-examination. 

Close reading of two death tax statutes reveal that legislative policy is 
not made as clear as it might be. If any revision of this tax is ever undertaken, 
some attention might be given to making a clearer, more orderly, and more 
complete presentation of legislative policy in the law. 

A general word of caution regarding revisions of the inheritance tax 
laws may be in order. It should be remembered that lawyers and other 
counselors plan the disposition of clients' estates against the background of 
the death tax laws, both state and federal. In contemplating any change in the 
Texas inheritance tax laws, consideration should be given to the effects any 
changes will have upon estates for which dispositions have been planned. How-
ever, this factor is not so important as to dictate that no change should ever be 
made in the Texas inheritance tax laws. Each proposed change needs to be 
examined separately in this light because the degree of impact upon estate plan-
ning will vary from case to case. 
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Chapter IV 

STOCK TRANSFER TAX 

SECTION I - HISTORICAL AND LEGAL DEVELOPMENT 

Security markets and exchanges have existed for centuries. The 
beginning of organized exchanges developed from weekly meetings of men 
who acted as intermediaries between sellers and buyers, and as business 
interests developed, associations were formed to expedite the increased 
volume of transactions. With the wider distribution of wealth and the 
development of joint stock enterprises, organized security exchanges grew 
rapidly. The exchanges furnish a means by which transfers of securities 
may be readily effected, thus providing a mobility of capital without which 
the function of corporate enterprises would be greatly curtailed. Stock 
transfer taxes are a direct, though incidental, result of the development of 
securities exchanges, particularly of the New York Exchange. Any con-
sideration of these taxes must be made with understanding of the growth and 
development of the exchanges. 

Organization of the New York Exchange 

Although London is generally considered the greatest international 
stock market in the world, the New York Stock Exchange provides the 
principal market in the United States. 1  The New York Exchange traces its 
history to the 1790's, but it was not until 1817 that the New York Stock 
Exchange Board was organized. Since the organization of the Exchange, the 
economic history of the United States has been recorded in the types of 
securities offered on the board. Beginning with the stocks of the first United 
States Bank and later local incorporated banks, the New York Exchange has 
provided a convenient place for investors to effect their transactions. Later, 
economic developments brought about needs for capital to finance state 
construction of canals and waterways. Soon afterward, railroad securities 
were traded, and with the development of the coal and petroleum industries 
appeared important mining and oil stocks. At the close of the Civil War, 
utilities and industrial securities made an initial appearance. Increase in 
the volume transacted and in the total listings continued throughout the 19th 
and into the 20th Century. 2  

1  In 1949, the New York Exchange effected the sale of some 353 million shares 
of the total United States transactions involving some 478 million shares. 
Concerning volume, the New York Curb Exchange was second in importance 
and recorded a total of 68 million shares involved in transactions in 1949. 
Other important organized exchanges are in Salt Lake City, San Francisco, 
and Los Angeles. 

2  Much of the information for the preceding discussion was taken from 
The Encyclopaedia Britannica (Chicago: University of Chicago, 1945), 
vol. 21, pp. 419-422. 
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In the development of the New. York Exchange after the turn of the 
Century, the volume of transactions increased steadily from some 164 million 
shares in 1910 to more than 225 million in 1920. The most rapid increase in 
volume occurred through the 1920's, and the figure exceeded one billion shares' 
in 1929. Largely as a result of the depression, the number of shares involved 
in transactions declined in the 1930's, and by 1939 the volume was reduced to 
some 262 million shares. During the last ten years, an annual total of from 
100 to 400 million shares have been traded on the New York Exchange. 

3 The 
domination of the securities market by the New York Exchange is of con-
siderable significance in a consideration of stock transfer taxes. See Table 
Stock - I. 

3  United States Department of Commerce, Statistical Abstract of the United 
States, 1950 (Washington, D. C. : U. S. Government Printing Office, 
1950), p. 422. 
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TABLE STOCK - I 

Volume of Stock Transfers on New York Exchanges 

Year N. Y. Stock 
Exch. Trans. 

N. Y. Curb 
Exch. Trans. 

N. Y, Volume as 
% of all Regular 
Exchanges 

(Shares) (Shares) 

1929 1,124 800,410 476,140,375 
1930 810,632,546 222,270,065 
1931 576,765,412 110,313,687 
1932 425,234,294 57,159,897 
1933 654,816,452 100,916,602 
1934 328,845,634 60,050,695 
1935 381,635,752 75,747,764 
1936 496,046,869 134,845,196 
1937 409,464,570 104,178,804 
1938 297,466,722 49,640,238 67.77 
1939 262,029,599 45,729,888 65.95 
1940 207,599,749 42,928,377 66.31 
1941 170,603,671 34,656,354 69.35 
1942 125,685,298 22,301,854 67.27 
1943 278,741,765 71,374,283 72.10 
1944 263,074,018 71,061,783 71.98 
1945 377,563,575 143,309,392 67.92 
1946 363,709,312 137,313,214 62.46 
1947 253,623,894 72,376,027 63.67 
1948 302,218,965 75,016,108 66. 14 
1949 272,203,402 66,201,828 64.92 

SOURCE: The World Almanac and Book of Facts for 1951, "N. Y. 
Stock Exchange Transactions and Seat Prices, " (New York: 
New York  World-Telegram and The Sun, 1951), p. 686. 

United States Department of Commerce, Statistical 
Abstract of the United States, 1950 (Washington, D. C. : 
U, S. Government Printing Office, 1950), p. 422. 
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Federal Taxation on Transfer of Securities 

The sale of securities was first considered an acceptable basis for federal 
taxation in the United States before the end of the Civil War. As part of a general 
document stamp tax enacted in 1864 by the 38th Congress, a tax was assessed on 
the sale of all securities by brokers. 4  A tax of ten cents was levied on the sale 
of each share of stock, regardless of par value, market value, or volume trans-
acted. The tax offered few exemptions, and heavy monetary penalties were pro-
vided for evasion and counterfeiting. The tax remained in effect only until 1872, 
when all stamp taxes enacted by the 38th Congress were repealed. 5  

As part of a tax program to defray increased federal appropriations re-
sulting from the Spanish-American War, a federal stamp tax on securities was 
again levied in 1898. The rate was five cents on each $100 face (par) value, or 
any fraction thereof. 6  Before the tax was repealed in April, 1902, I  the rate had 
been reduced to two cents per $100 face value, or fraction thereof. 8  It may be 
noted that both federal revenue acts which were in effect before World War I and 
which included a tax on stock sales were primarily war-time measures and not 
permanent tax programs. 

The First State Stock Transfer Tax 

Before a tax on the sale of securities was included as part of the permanent 
federal tax program, three states had imposed a stock transfer tax. The first, 
logically enough, was New York. The tax was enacted there in 1905, 9 at which 
time the state, and more specifically New York City, was rising rapidly as a world 
financial center. The volume of business on the New York Exchange had grown to 
considerable proportions by that time, and the Exchange was already recognized 
as the foremost securities market in the nation. To take advantage of this unique 
position, New York incorporated the stock transfer levy in its permanent tax pro-
gram as a means of reaching lucrative revenue sources not theretofore available 
through tax statutes. 

This new state tax was perhaps as much a product of the times, however, as 
a result of the need for additional revenues. States throughout the country were 
searching for new tax sources in an effort to distribute the tax burden more equi-
tably than was possible under the property tax, which had been the mainstay of state 

4  13 Stat. 173 (1864), sec. 170, p. 299. The enactment also provided for a tax on 
all mortgages, dues, and other conveyances. 

5  17 Stat. 315 (1872), sec. 35, p. 	256. 
6 30 Stat. 448 (1898), sec. 6, p. 	458. 

7  32 Stat. 500 (1902), sec. 7, p. 	97. 

8  31 Stat. 806 (1900), sec. 8, p. 942. 

9  Laws of the State of New York, 1905, vol. 1, ch. 241, p. 475. 
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systems during the 19th Century. Large corporations had grown up on the American 
scene, and a public fear of trusts was prevalent. Largely as the result of un-
scrupulous business activities which were quite common about the turn of the 
century, anti-trust legislation had just been enacted by Congress. Coinciding with 
the passage of this new tax were disclosures of the Armstrong Committee, which 
was investigating the insurance business in New York. A new tax on business was 

a logical product of the period. The tax was based on $100 face (par value)or 
fraction thereof. A rate of two cents, the same as that previously levied by the 
federal stamp tax, was assessed in the original New York statute. Indications are 
that exemptions and penalties provided in the New York tax were also largely de-
rived from previous federal taxes on the sale of securities. 

At about the same time a public feeling had developed in the Commonwealth 
of Massachusetts that owners of intangible property were escaping their just share 
of the common tax burden. As a result, the idea of a stock transfer tax was appeal-
ing, and a bill (House Doc. No. 830) patterned after the New York law was intro-
duced in the Massachusetts Legislature as early as 1906. However, there was a 
long struggle before the Massachusetts Legislature finally adopted the tax. A. simi- 
lar proposal introduced each year from 1909 to 1913 was rejected on each oc- 

10 
casion. Finally, in 1914, the general court enacted its first stock transfer tax. 

In several important respects, the Massachusetts enactment was an 
attempt to apply the New York tax within the boundaries of the former state. This 
was accomplished by enacting a similar tax. But in terms of revenue, the Massa-
chusetts tax left much to be desired. The fact that Massachusetts failed to develop 
as lucrative a source as New York was chiefly the result of concentration of stock 
transactions on the New York Exchange. 

In the next year, 1915, Pennsylvania also attempted to obtain a revenue 
source similar to that developed in New York by the stack transfer tax. 11  

But like Massachusetts, Pennsylvania never developed a financial center 
comparable to that in New York City. Mostly as a result of differences in en-
vironment, the stock transfer taxes of Massachusetts and Pennsylvania both 
failed to provide anything like the amount of revenue developed in New York. See 
Table Stock - 2. 

10  Acts and Resolves of Massachusetts, 1914, ch. 770, p. 883. Much of the 
information for the discussion concerning development of the stock transfer tax 
in Massachusetts was obtained from a letter dated August 17, 1951, addressed 
to Mrs. Fay Young, Texas State Library, by Dennis A. Dooley, State Librarian, 
the Commonwealth of Massachusetts. 

11  Laws of the Commonwealth of Pennsylvania, 1915, vol. 1, no. 372, p. 828. 
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TABLE STOCK - 2 

Revenue Receipts From Stock Transfer Tax, by States 

(in dYork, 1943 

-- 1942 - 1950 

Years 

( 2 ) 

N. Y. 

(3) 

Mass. Penn. Tex. 

(4) (1) 

Fla. 

(1) 

S. Car. 

1950 19, 869, 934 329, 558 194, 191 271, 180 2, 554, 281 658, 729 
1949 18, 127, 071 297, 645 149, 937 201, 466 2, 122, 983 623, 288 
1948 15, 676, 165 280, 713 170, 753 160, 317 2, 177, 254 657, 138 
1947 22,404, 998 287,008 221, 157 103, 742 1, 997, 422 639, 581 
1946 26, 609, 782 407, 234 298, 874 110, 384 1, 633, 680 484, 720 
1945 20, 363, 653 341, 902 373, 433 103, 593 1,089,088 316, 699 
1944 16, 870, 567 264, 802 534, 787 67, 180 947, 679 308, 537 
1943 9, 626, 928 163, 269 281, 147 91, 113 643, 729 241, 741 
1942 11, 958, 301 242, 685 312, 240 67, 488 705, 505 278, 406 

Documentary stamp tax, including stock transfer tax. 

New Yorkt 1943, for nine-month period. 

Massachusetts, 1943, for seven-month period. 

(4) Texas figures computed by Comptroller's Office, Austin, Texas. 

SOURCE: Tax Systems, CCH, 12th ed. , 1950, pp. 315 - 344; 
Supplement to Twelfth  Edition of Tax Systems, CCH, 
1951, pp. 66-78. 
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It is interesting to note that the use of no-par value stock by corporations 
gained national acceptance during this period, partly as an aid to corporate finan-
cing and partly to avoid the full effects of such taxes as the corporation franchise 
taxes, which were generally based on par value. The first statute authorizing no-
par value stock was passed in New York in 1912, 12  and by 1922 there were 23 
states with such statutes. 13  However, the use of no-par stocks preceded these 
enactments by a considerable time. As a matter of fact the device of no-par value 
for stock issue is known to have been used as early as the first decade of the 19th 
Century in the incorporations of the early New England turnpike companies. 14  

To meet the problem presented by the spreading use of no-par value stock, 
New York amended its stock transfer tax law in 1913 to make provision for "stock 
with no designated monetary value." 15  Later enactments in other states borrowed 
this provision. 

Resumption of Federal Taxation 

Although three states enacted stock transfer taxes as part of a general tax 
program between the Spanish-American War and the entrance of the United States 
into World War I, the federal government during this period refrained from taxing 
the transfer of securities until a proposed increase in emergency expenditures 
demanded new sources of revenue. Therefore, in the Revenue Acts of 1914 and 
1917, a federal stamp tax was again levied on the transfer of stock at a rate of two 
cents per $100 par value, or any fraction thereof. 16  

12 
Laws of the State of New York, 1912, 135th Session, ch. 351, p. 687. 

13  See American Refining Co. v. Staples, 260 S. W. 614, 615 (Tex. Civ. App. , 
1924). 

14 
Charter of the Worcester Turnpike Corp. , Laws of Massachusetts, 1806, 
ch. 67, p. 15; Middlesex Turnpike Co. v. Swan, 10 Mass. 384 (1813). 

15 Laws of the State of New York, 1913, vol. 3, 136th Session, ch. 779, 
p. 1968. For a discussion of the adoption of no-par value as a basis for 
issues of stock, see The Encyclopedia Britannica (Chicago: University of 
Chicago, 1945) vol. 21, p. 418; Cook, "Watered Stock"- Commissions -
"Blue Sky Laws 'L Stock Without Par Value, 19 Mich. L. Rev. 583 

Morawetz, Shares Without Nominal or Par Value, 26 Harv. L. Rev. 
729 (1913). 

16 38Stat.331 (1914), sec. 22, p. 745; 40 Stat. 63 (1917), sec. 807, p. 322. 
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In following the policy established by the states with stock transfer taxes, 
the federal tax was levied on the transfer of stock rather than only on the sale. 
Also similar to the-state provisions were the standard exemptions provided, the 
adhesive stamps to be affixed, and the penalties enumerated for specific 
evasions. In addition to the tax assessed on par-value stock, a two-cent levy was 
placed on the transfer of each share of stock with no par value. This provision 
also reflected the policy established by the states.- After being included in the 
Revenue Acts of 1918, 1921, and 1924, the stock transfer levy became a permanent 
part of the federal tax program. 17  

Documentary Stamp Taxes 

Soon after the federal government gave the stock transfer tax a perma-
nent and established place in its scheme of taxation, South Carolina imposed a tax 
on the transfer of securities. 18  As part of the documentary stamp tax, an assess-
ment on the transfer of stock was levied, and various rates were applied to the 
transfer of original issues, no-par value stock, par-value shares, and capital stock 
with and without par value. Payment was to be made through purchase of stamps 
from county officers, and no alternate procedure for payment was offered. 

Available records do not indicate that any stock transfer taxes were en-
acted between passage of the South Carolina tax in 1923 and enactment of a similar 
documentary stamp tax by Florida in 1931. Although the Florida tax was assessed 
at the relatively higher rate of ten cents on the transfer of shares of stock based on 
$100 par value and on each stock transfer with no-par value, 19  the collection pro-
cedure closely paralleled that employed by other states assessing stock transfer 
taxes. 

When South Carolina and Florida considered the adoption of the stock trans-
fer tax, these Southern states had the benefit of the long experience of New York, 
Massachusetts, and Pennsylvania. It was undoubtedly obvious to them, as revenue 
records clearly disclosed, that the stock transfer tax could be a significant revenue-
raiser only in New York. It was natural, then, that they adopted a tax with a broader 
base, although stock transfers were included among taxable activities. However, to 
the extent that the South Carolina and Florida taxes dealt with stock transfers, their 
features were borrowed from the laws of New York, Massachusetts, and Pennsylvania. 
Basis was still par value of stock (except for no-par stock), and no alternative 
method of payment to stamp-affixation was provided. That the broader-based docu-
mentary taxes of the two Southern states proved more lucrative than the stock 

17  The present federal stock transfer tax is imposed by the Revenue Act of 1926, tit. 

VIII, reg. 71, art. 2, 26 USCA 1802 (b). 

18  For the text of the original enactment, see Acts of South Carolina, 1923, part 1, 
no. 11, p. 12. 

19 For the text of the original enactment in 1931, see General Laws of Florida, 
vol. I, ch. 15787, p. 1398. 
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transfer tax alone has been clearly demonstrated in the subsequent history of these 
taxes. Collections from the documentary taxes of South Carolina and Florida in 
recent years have consistently exceeded, by a considerable margin, collections 
from the stock transfer taxes of Massachusetts, Pennsylvania, and Texas. See 
Table Stock - 2. 

Texas Note Tax and First Stock Transfer Tax 

Following, in part, the examples of South Carolina and Florida, Texas in 
1936 enacted a stamp tax on notes and mortgages. 20  Omitting the stock transfer 
features of the documentary taxes in those states, Texas adopted the deed and 
mortgage recording features. This tax law was similar to those of several other 
states which had not enacted a stock transfer tax but had, in one form or another, 
adopted taxes similar to the documentary tax laws of South Carolina and Florida 
and to the mortgage-recording and documentary taxes of New York and Pennsyl-
vania, which were separate statutes from their stock transfer laws. 

In 1935, Washington enacted a tax on stock issues and transfers, but the 
section which included the stock transfer tax was vetoed by the governor. 21  

For almost five years, the note tax was effective in Texas and brought in 
revenues ranging near $400, 000 annually. However, in 1941 this tax was re-
pealed because it ". . . discriminates against various State banking, mortgage, 
and loan companies. . ." 22  A few months later, the Attorney General ruled that 
the repeal was not effective, 23 a but subsequently the Court of Civil Appeals held the 
repeal valid, 24  and the note tax law disappeared from the state's tax program. 

In its place--actually enacted before the note tax law was repealed--was 
put a stock transfer tax adopted as part of the omnibus tax bill of 1941. 25  When 
the omnibus bill (House Bill 8) was originally submitted, no provision was made 
for a stock transfer tax, but later in a Senate committee substitute such a tax, 
similar to those of the northeastern states, was included. 26  With an amendment 
concerning the exemption of stock transferred by building and loan associations, 27 

 the tax became law. 

20 Acts 44th Leg. , 3d C. S. 1936, ch. 495, p. 2040, art. IV, sec. 9. 
21  Washington State Laws, 1935, vol. 1, ch. 74, sec. 61. 

22  Acts 47th Leg. , R. S. 1941, ch. 449, p. 723. 

23  Op. Tex. Atty. Gen. (August 7, 1941). 

24 Community Public Service Co. v. James, 166 S. W. 2d 395 
(Tex. Civ. App. , 1942, writ ref'd.) 

25 Acts 47th Leg. , R. S. 1941, ch. 184, art. XV, p. 296. 
26 Senate Committee Substitute, 47th Leg. , H. B. 8, p. 83. 

27  Senate Journal, 47th Leg. , 1941, p. 995. 
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Copying features of the early taxes in the northeastern states, the stock 

transfer tax in Texas, as originally enacted, imposed a tax on all sales or 
transfers of shares of stock in domestic or foreign corporations. A rate of 
three cents was imposed on the basis of $100 par or face value, and the rate was 
also three cents on each share if there was no par value. The tax was made pay-
able by use of adhesive stamps, which were to be obtained, affixed, and canceled 
by the person effecting the transfer. No tax was to be collected when securities 
were deposited as collateral for a loan, when stock was transferred to a broker, or 
when no act effecting sale or transfer was accomplished in the state. In addition, 
building and loan associations chartered in Texas and certain credit unions were 
specifically exempt. Stamps were to be prepared by the Comptroller and sold by 
the county clerk of each county in a manner prescribed by the Comptroller. Re-

fund provisions were included. Failure to pay the tax was made a misdemeanor. 

The fact that Texas repealed the documentary stamp tax in favor of a more 
narrowly based stock transfer tax may be considered somewhat surprising in that 
the actions reversed the general tendency in other states to shift from stock trans-
fer taxes to broader-based taxes on documents and intangibles. After the early 
stock transfer taxes of New York, Massachusetts, and Pennsylvania, all the more 
recent state taxes have been documentary or mortgage and note registry taxes. A 
few of them include transfer of stock as one taxable action among several others. 
Even in New York and Pennsylvania, such mortgages and note registry taxes have 
been used to supplement collections from the stock transfer taxes, and the addition 
of a mortgage registration tax was proposed in Massachusetts in 1951. Except in 
New York, the stock transfer taxes have consistently been lower revenue-raisers 
than the documents or mortgage and note registration taxes. Texas stands alone in 
its shift from the more lucrative mortgage and note tax to the stock transfer tax. 

Another aspect of the 1941 Texas law which may be considered somewhat 
surprising was that, in borrowing from the statutes of the other states -- the evi-
dence of which is apparent in the similarity of exemptions , penalties, methods of 

collection, and rates, it ignored a significant recent development adopted in other 
jurisdictions -- adoption of market value as the basis for the tax rather than the 

usually unrealistic par value used in the earlier statutes. 

By use of market value, numerous issues of stock whose listed par value 
had been regularly and considerably below the selling price were made liable for a 
larger tax. Most important, the tax base had a reasonable relationship to value, 

which is rarely true in the case of the arbitrarily assigned par value. 28  See Table 

Stock - 3. 

28  A similar problem as to whether par value or market value is the most meaningful 
evaluation of stock has also arisen in the franchise tax, the study of which is pre-
sented in another chapter of this report. Although both the franchise tax and the 
stock transfer tax are partly based on the value of corporation stock, one of the 
major distinctions between the two taxes is that the former is collected through the 
corporation and is a tax on the privilege of conducting business; the stock transfer 
tax is generally paid by the seller of the stock and is an assessment on the privi-
lege of transferring stock. 
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TABLE STOCK - 3 

Par and Current Market Value of Stock of Texas Corporations Listed on 
New York Stock Exchange or Curb Exchange 

Name 	 Market Value 	 Par Value 

(Sept. , 1951) 

*Houston Lt. & Pwr. 
**Humble Oil & Rfg. 
**Kirby Petroleum 
**Lone Star Gas 
**Producers Corp. 
*Reed Roller Bit 
**Rio Grande Valley Gas 
*Texas Gulf Sulphur 
*Tex. Pacific Coal & Oil 

18-3/8 
128-1/4 
27-7/8 
28-1/8 

2 
19-1/2 
2-1/8 

101-1/2 
46-3/4 

No 
No 

1 
10 

1 
No 

1 
No 
10 

* New York Stock Exchange 

** New York Curb Exchange 

SOURCE: Monthly Stock Digest (Data Digests, Publishers, New York, 
October, 1951); Austin, Texas, Office of Merrill, Lynch, Pierce, 
Fenner, and Beane. 
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The federal transfer tax went to a modified market-value base in 1922; 
New York made the change in 1932 and Pennsylvania some years later. Market 
value as a base was accepted because it was generally more realistic than par 
value. An additional reason for the change in New York, where the tax had 
been based "on each share of one hundred dollars of face value or fraction there-
of, " was the decision in People ex rel. Farrington v. Mensching. 29  The court 

held that such a rate was unconstitutional, being an arbitrary discrimination in 
favor of shares having a face value of $100. Under such a rate (two cents per 
share at that time in New York), a transfer of 100 shares of the face value of 
ten dollars each would be taxed two dollars, whereas a transfer of ten shares 
of the face value of $100 each would be taxed 20  20 cents, although the total face 
value of each block of shares was the same. 

In more recent years, another development of considerable importance 
in the administration of the stock transfer tax has taken place in New York and 
Pennsylvania. The method of tax payment, which in all states having transfer 
taxes was originally by affixation of stamps to the certificates on records in- 
volved, was changed. In 1945, Pennsylvania permitted payment of the tax in cash 
by members of organized stock exchanges. 21  New York followed suit the next 
year, 22  adding over-the-counter dealers not connected with any organized stock 
exchange to the category of those permitted to pay the tax in cash. Presently, the 
only stocks transferred with stamps in New York are those sold outside the organ-
ized markets and those sold by dealers who do not wish to pay in cash. When the 
cash method is used, daily reports are required. This alternative method of pay-
ment has eliminated much of the stamp cost for the states and has provided the 
taxpayer with a less cumbersome procedure. 

Changes in the Texas Law 

Few amendments have been made to the Texas stock transfer tax since its 
original enactment in 1941. The basis of the tax has not been changed, nor has 
the method of collection. However, changes in rate and additional exemptions have 
been made. 

29  187 N. Y. 8; 79 N. E. 884; 10 L.R.A. (N.S.)625. 

20  Francis T. Christy and D. H. McLean Jr. , The Transfer of Stock 
(2d ed. and 1950 supplement, New York: Baker, Voorhis, and Co., 1940). 

21  Laws of the Commonwealth of Pennsylvania, 1945, vol. I, no. 295, p. 1071. 

22  Laws of the State of New York, 1946, vol. 1, ch. 692, p. 1270. 

22  In 1942, Texas enacted a Uniform Stock Transfer Act which gave statutory 
recognition to the fact that title to certificates and shares of stock could be 
transferred by delivery of the certificates endorsed either in blank or to a 
specific persona Acts 48th Leg. , R. S. 1942, ch. 297, p. 722. 
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The first change occurred in 1947 when an exemption for stock trans-
ferred as the result of orders issued by the Federal Securities and Exchange 
Commissions was provided. 34  The emergency clause of the act stated that the 
need for such anamendment was based on the fact that the federal stock transfer 
tax and other similar state taxes offered such exemptions. No other attempts to 
adjust the Texas law to that of the other jurisdictions has been made. 

In 1950, as a result of the need for additional revenue to support state 
hospitals and special schools, the First Called Session of the 51st Legislature 
enacted an additional tax of ten per cent of the original three per cent. 35  This 
additional tax was at that time made effective through August 31, 1951, but it was 
made permanent in 1951. Thus the current rate is $.033 on each $100 of face 
value, or $. 033 per share if no face value is given. 36  

The development of the tax law by legislative enactments has not been 
great. Most of the development has in practice been through interpretations of 
the law by the Attorney General, These have covered most phases of the appli-
cation of the tax, and its scope has been quite specifically defined by opinions of 
the Attorney General . That the scope has been quite limited is readily apparent 
from a cursory observation of the law's operation. This will be discussed in 
later sections. 

Little effort has been made to keep the Texas statute abreast of develop-
ments in similar taxes of other states, nor has there been any apparent re-
evaluation of the scope of the tax since its initial enactment. The techniques and 
practices in the stock transfer business have changed greatly in the decade since 
enactment of the tax; yet the tax law remains virtually unchanged, providing 
consistently less than one-half of one per cent of the state's total tax revenue. 

1947, 	ch. 238, p. 	432. 34 Acts 50th Leg. , R. S. 

35  Acts 51st Leg. , 1st C, S. 	1950, ch. 	2, art. XIV, p. 25. 

36  Acts 52d Leg. , R. 	S. 1951, 	ch. 402, 	sec. XVII, p. 716. 
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SECTION 2 - ORGANIZATIONAL FORM 

Primary responsibility for administering the stock transfer tax is placed 
by law upon the Comptroller. Sharing the burden with him are the county clerks, 
who by statute are assigned the collection phase .of administration by virtue of 
their being designated to sell tax stamps. Completing the organizational struc-
ture for administration is the taxpayer himself, who is responsible according to 
the law for computing the tax owed and for initiation of tax payment by purchase 
and affixation of tax stamps. 

In addition to the above-mentioned persons, the tax statute lists stock 
brokers and corporations chartered in Texas as agencies with responsibilities 
in administration. The law assigns certain and definite functions to each of the 
five entities. 

Briefly, the concept of tax administration apparently envisioned by the 
taxing statute is as follows: The taxpayer, i. e. , the citizen engaging in a 
taxable transaction of stock, is made responsible for computing the tax he owes 
and for making the necessary payment by purchasing tax stamps to be affixed to 
one of several documents as prescribed by the law. To make stamps con-
veniently available to him, and presumably to permit a sort of control, county 
clerks are designated to sell stamps. They are also required to keep prescribed 
records of stamp sales and to submit certain reports. Presumably as a means 
of cross-checking and evidently to make possible further controls for the tax 
administration, stock brokers in the state and corporations chartered in Texas 
are directed by the law to keep certain records showing all taxable transfers of 
stock. 

Co-ordinating these various required activities and completing the 
collection process is the Comptroller, who designs the tax stamps, forwards 
them to the county clerks, receives the money, and has authority to inspect the 
various records required by the statute. 

However, the actual administration of the tax is definitely less complex 
than the statute would indicate. In practice, approximately 90 per cent of all 
stamp sales are made directly to the taxpayer ..by the Gross Receipts Division of 
the State Comptroller's Office. Only 18 county .clerks buy stamps on consignment 
from the Comptroller, and of these, only a few get stamps regularly. Three or 
four clerks who do not buy stamps on consignment do make occasional purchases. 

Although some check is made on the records of county clerks in regard to 
stamp sales, the reports no longer require a record of names of purchasers. Re-
ports are not always received from the counties. Whether brokers and Texas-- 
incorporated companies maintain the records required by law is not known because 
no check is made of either group. 
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Thus, because of a number of developments which have come about in 
the stock transfer tax and which will be discussed in following sections, adminis-

tration of the tax is very simple. Only the Comptroller, the taxpayer, and a few 
county clerks participate in the administration of the tax, and these have only 
small parts in the collection function. The enforcement function is virtually non-
existent. 

It is quite apparent that the substance has been removed from the form and 
that the administrative organization contemplated by the statute does not function 
in reality. How much of this is the result of the inherent nature of the tax and 
how much the result of changes which have come about in its application may be 
determined in the sections to follow. 
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SECTION 3 - ASSESSMENT 

The stock transfer tax is a tax on certain transfers of proprietary 
interests in corporations. Transfers of obligations of corporations, such as 
ordinary bonds, are not taxed. It operates in an environment of a somewhat 
complicated marketing structure and marketing arrangements for the exchange 
of shares of stock. Transfers are taxed at the rate of 3.3 cents on each $100 
or fraction thereof of the par or face value of shares with a designated value and 
of 3.3 cents per share of the shares without a designated value (no-par stock). 
The market or sales price of the shares is disregarded in computing the tax. 

To understand how the tax operates, it is necessary to understand some 
of the ways in which transactions in shares are carried on, the different 
property interests whose transfer is subject to the tax, the different kinds of 
transfers which are taxed, the connection with Texas a transaction must have in 
order to be subject to the stock transfer tax, and the stock transactions express-
ly excluded from the tax's coverage. It is the purpose of the following dis-
cussion to present this material in the above order. Since there has been no 
reported judicial interpretation of the Texas stock transfer tax law, the analysis 
will be based upon interpretations by the Attorney General and construction 
placed upon similar laws in other states. Although the Attorney General's 
opinions, about half of them having been given in the first year of the tax, have 
dealt with many problems, substantial questions concerning the tax's coverage 
remain for which there is no judicial or administrative answer. 

Marketing Corporate Stocks 

Some understanding of the current practices in the sale of corporate 
stocks is necessary to an appreciation of the stock transfer tax. A survey, 
primarily of those aspects of marketing practices which affect the tax, is there-
fore presented. A person desiring to buy or sell stock may deal with (1) another 
individual investor, (2) an over-the-counter security dealer, or (3) a brokerage 
house. The choice of transaction will, to some extent, determine whether the 
transaction has a sufficient connection to Texas to subject it to the stock transfer 
tax. 

Transactions B etween  Individuals 

The simplest, but certainly not the most common, type of stock sale is 
that which transpires between two individuals who effect the transaction without 
the services of any intermediary, such as a broker. After the sale has been 
made, the seller hands over the certificates of stock to the buyer, and the buyer 
hands over the money to the seller. Customarily, the seller will endorse the 
certificates to the buyer; and the corporation whose stock was sold will be 
notified to change its records to show the buyer and not the seller as the owner of 
the stock and as the one to whom dividends should be mailed. The records show-
ing current ownership of stock are called the transfer records or stock record 
books. 	 190 



Obviously, this sales transaction may be carried on face-to-face or by 
mail, telephone, or telegraph; and in the latter instances, one party may be in 
Texas and the other in or out of the state. As will be explained later, the 
location of the parties during the transaction may determine whether a tax pay-
ment is due Texas. 

Security Dealers 

A more popular alternative open to individuals desiring to sell stock is 
the second possibility mentioned, over-the-counter security dealers. A large 
volume of stock sales is handled by over-the-counter dealers who are today 
located in most large cities. Such dealers serve the public and offer infor-
mation concerning various types of securities and direct contact with some of the 
major stock exchanges. 

Security dealers, like individuals, act as buyers or sellers in most stock 
transactions. When an individual sells stock at his dealer's office, the dealer 
himself is the purchaser, and the transaction made through the dealers is gener-
ally reflected on the stock record books of a corporation. Dealers, while main-
taining an active interest in stocks listed on registered exchanges, usually tend 
to concentrate in unlisted stocks. There is no real difference in this transaction 
and that first described, except that a security dealer is in the business of buying 
and selling stocks. 

Stock Brokers 

The third method of sale through brokerage houses, represents the means 
most commonly used by individuals for buying and selling stocks. Today brokers, 
like security dealers, are located in most of the larger cities. Brokerage houses, 
also, are open to the investing public, make available investment information, and 
have posted the current market quotations on stocks listed on the major exchanges. 
Brokerage houses generally have a right to trade on the major stock exchange --
that is, they have a seat on the New York Stock Exchange. As mentioned in 
section I of this chapter, a substantial portion of the stock transactions are 
consummated at this exchange. Transactions on the New York Stock Exchange 
and New York Curb together represent the great bulk of stock sales. Listed or registered 
on this exchange are stocks of most of the larger national corporations in which there 
is an active trade. The broker, like the security dealer, may also be a. member of 
one or more of the smaller stock exchanges. While the security dealer tends to 
do most of business in unlisted stock and in that of smaller and local companies, 
the brokerage house tends to deal mainly in securities listed on the New York 
exchanges. 

The broker occupies a different position from the security dealer in a 
stock transaction. An individual, desiring to buy or sell certain shares, informs 
the broker of his desires; the brokerage house then acts as this person's agent 
and makes a purchase or sale in the customer's behalf. In the case of stocks 
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listed on the New York Stock Exchange, the local office of the brokerage house 
communicates the customer's directions to the New York office and the New York 
office, also acting as the cu'stomer's agent, makes the requested transactions on 
the exchange. This means that broker never has title to the stock involved; title 
passes between the customer and the third party. If a sale is involved, the 
proceeds are credited to the customer's account, and he is Subsequently paid 
unless he wishes to leave the money in his account to cover subsequent pur-
chases. If a purchase is involved, the customer is billed for the total cost. 

If the customer desires, the stock which he bought will be endorsed and 
transferred to him by the seller, and the transfer records of the corporation 
whose stock was traded will be changed to reflect the change in ownership. 
However, the great bulk of sales in which brokerage houses are involved are 
not completed in this way. Instead, the widely used and accepted practice of 
holding stock in "street name" is employed. This means that the stock is held 
in the name of the brokerage house and, by bookkeeping records and entries 
kept by the broker, the stock and the dividends received by the house are 
credited to the customer. Under the "street name" practice, then the customer 
would not receive the stock certificates after he bought the shares; the broker-
age house would keep them for him at the main office in New York City. This 
means that no change need be made on the transfer records of the corporation 
if the transfer is, in effect, from one customer of the broker to another. The 
change in ownership and the right to dividends is reflected on the books of the 
broker. The "street name" practice is considered a service to the customer in 
that he need not take possession of the certificates and the broker collects 
dividends on his behalf. This practice is also convenient because shares' 
actively traded do not require a number of changes on the transfer records to 
reflect each different owner of the stock. 

Property Interests Subject to the Tax 

In essence, the stock transfer tax is a tax on transfers of documents or 
memoranda representing a proprietary interest in "any domestic or foreign 
association, company, or corporation" and "in any business conducted by 
trustee or trustees." 27  Whether the property interest transferred represents 
"the beneficial interest" or "legal title, " it is taxable. The property interests 
whose transfer is taxed are those represented by (1) "shares; or certificates of 
stock, " (2) "certificates for rights to stock," (2) 'certificates of deposit 
representing an interest in or representing certificates made taxable under 
this Section, " or (4) "certificates of interest in any business conducted by 
trustee or trustees." The tax, then, is on the transfer of documents represent-
ing proprietary interests. It does not cover the transfer of all corporate 
securities. Evidences of indebtedness, such as bonds, are not property subject 
to be taxed upon their transfer. It is the function of this portion of the section to 
analyze the four property interests whose transfer is taxed. 

27  Acts 52d Leg., R, S. 1951, ch. 402, sec. XVII, pp. 716-717. 
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41 
subscription warrant is not a right to stock within the meaning of the tax law; 
but New York has held that a right to subscribe for stock after part payment of 
the subscription price is a taxable property interest; 42  that is, a right to stock 
after subscription, even though only part of price has been paid, is taxable. 

Option warrants or stock purchase warrants give the holder the option 
to subscribe for or to buy shares of common stock at a stipulated price per 
share, usually within a limited time. The warrants may be separable from 
the securities with which they are issued. If they are detachable, they are 
frequently traded in on the stock exchanges. 42  They may represent a 
valuable right to buy stock that has been issued and is held by the corporation, 
such as treasury stock, for example, or stock to be issued. In the latter case, 
it would seem to be a subscription warrant. Option warrants are taxable by 
the states which tax "rights to subscribe for or to receive" stock, but 
apparently they are not property interests subject to the tax in Texas and states 

like New York, which have similar statutes. 

It seems , then, that "certificates for rights to stock" means documents 
embodying rights to receive stock but not rights to buy stock. Only the trans-
fer of the first kind of document is taxable in Texas. Several examples of 
documents representing rights to receive stock may help in understanding the 
coverage of the provision under discussion. A common example is voting 
trust certificates. They are is-sued under a variety of conditions. For 
example, a Corporation sells its business to B Corporation in return for a 
stipulated amount of the latter's common stock; the sales agreement _directs that 
B Corporation deliver this'voting stock to T, who will hold B's stock as trustee 

for A Corporation's stockholders. A's stockholders are issued voting trust 
certificates to replace the interest they had in A Corporation represented by 
A Corporation's shares they held. The voting trust certificates represent a 
valuable interest. A transfer of such certificates would seem to be a transfer 
of "certificates for rights to stock, " 44  as the voting trust agreement generally 
provides that after a stated time, the trust will terminate and the stock will be 
returned to holders of the voting trust certificates. The transfer of voting 
trust certificates from one holder to another has been declared the transfer of a 
taxable property interest by the Attorney General, but apparently on the ground 
that they are "certificates of deposit representing an interest in or representing 
certificates made taxable by this section" and that they are documents "invest-
ing the holder with the beneficial interest in . . . stock or other certificates 
taxable" by this law. 45  

41  Stock Transfer Guide Service , Commerce Clearing House, par. 6012 A.01. 

42 Sohmer v. Hebden, 216 N. Y. 728, 111 N.E. 1100 (1916). The Sohmer case 
is approved and adopted in Op, Tex. Atty. Gen. No. 0-5822 (April 7,194-417 

42 Ballantine on Corporations (ley. ed., 1946), pp. 514. 

44  Christy and McLean, op. cit. , pp. 529-540. 
45 Op. Tex. Atty. Gen. No. 0 - 2765 (Sept. 4, 1941). 
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Shares or Certificates of Stock 

The usual document representing a proprietary interest in a business 
entity is the stock certificate or share of stock. Technically, share and stock 
certificate may be distinguished. A share is a unit of interest in the 
corporation giving the owner an undivided interest in the corporation's 
property, the right to share in its profits, and, generally, a voice in its 
management. Stated another way, "a share of stock may be described as a 
profit-sharing contract, one of a series of units of interest and participation, 
authorized by the charter of a corporation, by which capital is obtained in 
consideration of a proportional right to participate in dividend and other 
distributions." 28  The certificate of stock, on the other hand, is the docu-

ment representing one or more shares of stock. In common parlance, how-
ever, shares, shares of stock, stock, and certificates of stock are frequently 
used interchangeably. 

The description, "shares; or certificates of stock, " poses no real 
problem in determining property subject to the tax. It describes the usual 
form of the property whose transfer this tax is intended to reach. The remain- 
ing classifications are apparently included to tax interests treated so like shares 
in the business and which, in fact, may be considered as the same for tax 
purposes. 

Certificates for Rights to Stock 

The New York tax law, from which Texas appears to have borrowed its 
law, taxes "certificates of right to stock ;" while the federal, Florida, and 
South Carolina laws tax "rights to subscribe for or to receive" stock. 29  
"Certificates for rights to stock," the Texas phraseology, seems directed at 
documents that do not represent the share of stock itself but represent a right 
to acquire shares or represent a property interest in shares or both. 

Documents whichrepresent the right to buy or receive shares of stock 
are bought and sold in the security market. The limits and conditions on 
these rights are numerous; hence no attempt will be made to explore all of 
them. Only a few of the more common instances will be examined. Among 
the documents which represent a right to buy shares are subscription 
warrants and option or stock purchase warrants. A literal reading of the 
quoted language of the statute would seem to indicate that any certificate 
giving the holder a right to buy stock is taxable property. However, the 
Attorney General has ruled that the transfer of a subscription warrant is not 
taxable. 40  New York  has similarly construed its law on the grounds that a 
28 Ballantine  on Corporations  (Rev. ed. , 1946), p. 465. 
29 Christy and McLean, Transfer of Stock (2d ed., 1940) pp. 522-527. For 

a good discussion of the numerous questions of tax coverage that arise 
under this phraseology, this reference work should be consulted. 

40 Op. Tex. Atty. Gen. No. 0-5822 (April 7, 1944). 
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Another kind of certificate whose transfer would be taxed in Texas 
under the provision being discussed is a certificate which represents a right 
to get shares but which is not itself a share. For example, in a re-
organization of the capital structure of a corporation, all or a certain class 
of the stockholders might be issued interim certificates to replace their 
stock certificates. These interim certificates do not give the holders full 
rights of shareholders but entitle them to receive them, after a stated time, 
when they receive stock certificates. 

Since the stock transfer tax is on transfers of documents represent-
ing a proprietary interest in an enterprise, bonds, which are obligations, 
are not ordinarily taxed. However, certain corporate bonds may include 
provisions which raise questions whether their transfer is subject to the tax. 
A bond may provide that upon certain conditions and within certain time 
limits it may be exchanged for a stipulated quantity of stock. These bonds 
are commonly called convertible bonds. As such bonds grant a right to 
convert them into stock, they could be considered "certificates for rights 
to stock." One discussion declares that transfers of these bonds are not 
taxed as they do not embody rights to stock or to receive stock but only a 
right to convert, and these are said to be essentially distinct rights. 46 

 Occasionally, bonds may grant other rights to their holders that change 

their character from purely that of a debt to something resembling a 
proprietary interest. Whether such bonds would be taxable is not clear. For 
example, is a bond granting voting rights upon certain conditions a taxable 
interest after the occurrence of the conditions? 

Certificates of Deposit Representing Taxable Interests 

The Texas act taxes the transfer of "certificates of deposit represent-
ing an interest in or representing certificates made taxable under this law." 
The documentary interests subject to the tax under this provision are very 
similar to those taxed by the provisions -- "certificates for rights to stock" 
-- and in some cases a particular property interest would seem to fall within 

both provisions. For example, voting trust certificates would seem taxable 
under either or both provisions. 

Certificates of deposit may be used in a number of circumstances. It 
will aid understanding of the coverage of this provision to set out one such 
instance. In a recapitalization plan, it may be desired to substitute Class A 
common stock for the 6-per-cent cumulative preferred. This might be done, 
for example, to eliminate the substantial arrearages on dividends due these 
preferred stockholders so that the corporation's common stock will be more 

attractive to investors. 47  During the completion of this plan, the preferred 
stockholders would deposit their shares with a trustee, who would represent 

46  Christy and McLean, op. cit. p. 527. 

47  Ballantine on Corporations, op. cit., pp. 692-697. 
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their interests, and in the meantime would be issued certificates of deposit 
covering the shares turned in and those to be received. When the plan is 
completed, the holder of such a certificate turns it in and receives his 
shares of Class A common. From the time the recapitalization plan is begun 
until it is completed, trade may be carried on in the certificates of deposit. 
Their sale is subject to the tax. 48  

Certificates of Interest in Business Conducted by Trustee 

Texas, along with New York, taxes transfers of "certificates of in-
terest in any business conducted by trustee or trustees." The language indi-
cates documents representing an interest in any commercial endeavor, whether 
a corporation or not, is subject to the tax if the business is conducted by a 
person holding legal title to the property of the business in behalf of the holders 
of such documents or certificates. In New York, this language has been de-
clared to include certificates of a joint-stock association and certificates of 
participation in a syndicate. 49  

An opinion of the Attorney General indicates that the coverage of this 
provision was not intended to be as broad as a quick reading of it would seem 
to indicate. 50  The question was put whether the transfer of certificates 
issued by T, a trustee, representing rights to the working interest in oil and 
gas leases was subject to the stock transfer tax. A, B, C, and T had owned 
this working interest; they transferred legal ownership of it to T, who was to 
hold it in behalf of all of them , and T issued certificates to all four. The 
test to be employed was to determine whether the arrangement amounted to a 
"business trust, " as the tax law requires that the business be conducted by 
"trustee or trustees." A. central question, according to the opinion, is 
whether the trustee has real management powers, such as the power to buy 
and sell lease interests, and whether he is subject to some control by the 
holders of the certificates, such as being selected by them. This requires 
an examination of the trust indenture setting up the arrangement to determine 
whether the circumstances are such that the "certificates of interest" 
generally approximate certificates of stock in their rights and obligations and 
whether the enterprise in which such certificates represent an interest is sub-
stantially like a corporation. Certificates of interest in so-called "Massa-
chusetts Trusts, " then, would be taxable. 

48 For a treatment of a number of circumstances in which this provision 
comes into play, see Christy and McLean, op. cit. , pp. 527-529. 

49  Christy and McLean, op. cit. , p. 542, citing (1912) Op. of Atty. Gen. 
(N, Y ) 525, and (1911) Op. of Atty. Gen. (N. Y.) 692. 

50 Op. Tex. Atty. Gen. No. 0-4025 (October 27, 1941). 
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Certificate of Interest in Other Than Corporations 

The tax apparently was designed primarily to tax the transfer of 
certificates of shares in corporations. However, documents representing 
a proprietary interest "in any association, company, or corporation" are 
taxable. Discussion of the provision mentioned in the preceding section 
demonstrates that the reach of the tax law is beyond mere ordinary 
corporate stocks. It would seem that any certificate representing a 
participating or proprietary interest in "any association or company" is 
taxable property. The express exclusion of shares, share accounts, 
certificates, or pass books issued by building and loan associations 
chartered in Texas and by credit unions removes any doubt as to their 
coverage. 51 But what of certificates of interest issued by membership 

associations, co-operatives, limited partnerships, and the like? 

Transfers Subject to the Tax 

In order for a stock transfer to be subject to the tax, it must 
not only concern a taxable interest but the transfer itself must be of the 
kind made taxable by the act. In the previous section, what constitutes a 
taxable interest or taxable property has been explored. In this section, 
the character the stock transfer must have to be taxable will be examined. 
As previously mentioned, a stock transfer otherwise taxable is not subject 
to the Texas tax unless it has a contact with Texas. The question of the 
connection a transaction must have with Texas to be within the reach of the 
Texas tax law will be taken up separately in a following subdivision of this 
section. 

Transactions subject to the tax are (1) all sales; (2) agreements 
to sell; (2) or memoranda of sales; (4) and all deliveries or transfers of" 
documents representing taxable property interests, "whether investing 
the holder... with the possession or use thereof (of the certificate) for 
any purpose, or to secure the future payment of money or the future trans-
fer of any such stock, or certificate." This provision is further amplified 
by the provision that such transfers are taxable "whether made upon or 
shown by the books of the association, company, corporation, or trustee, 

or by any assignment in blank, or by any delivery of any papers or agree-
ment or memorandum or other evidence of sale or transfer or order for 
or agreement to buy, whether intermediate or final, and whether invest-
ing the holder with the beneficial interest in or legal title to" a taxable 
documentary property interest. 

51 
Tex. Civ. Stat. (Vernon, 1948) art. 7047m, sec. 10. 
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An examination of these provisions of the statute indicates that prac-
tically every kind of transfer and every aspect of a stock transaction is in-
cluded in the tax's coverage. The express exemptions which reduce the 
coverage of the tax will be discussed subsequently. It would not be appro-
priate or practicable to specify all of the different kinds of transfers sub-
ject to the tax; however, an examination of some of the more common 
transfers under the different categories set up by the statute may aid in 
understanding the tax. In the following discussion, it should be kept in mind 
that a stock transaction from its initiation to its completion may involve 
several of the aspects of a transfer which is made taxable. Of course, a 
single transaction is taxed only once. As will be better understood after 
reading a subsequent portion of this section, one of the reasons the tax law 
splinters a stock transaction into a number of different aspects or steps is 
so that the transaction can be reached by the Texas tax if one such aspect 
has the necessary connection with Texas, even though the entire trans-
action did not take place in this state. 

Sales 

The sale of stock is the transaction which the stock transfer tax 
is primarily designed to tax. It is the usual situation. It is the usual 
situation. It is the completed transaction which normally includes the de-
livery of the certificates to the buyer and the payment of the price by the 
seller. The remaining categories of transfers subject to the tax are 
those which either are tantamount to a sale, will develop into a sale, or 
are one aspect of a complete sales transaction. 

Agreements to Sell 

An agreement to sell is distinguished from a sale in that it is an 
executory contract, while a sale is an executed contract. An agreement to 
sell is an agreement to make a completed sale at some future time under 
specified conditions. For example, A and B agree that A will sell to B and 
B will buy from A 10 shares of A Corporation common stock at $100 a share, 
delivery of shares and payment of price to take place 15 days after the date 
of the agreement. This is a taxable transfer; but, of course, the trans-
action will not be taxed again when the agreement is carried out. 

The federal act also taxes "agreements to sell." Regulations have 
construed this to include contracts to sell, written or oral, including those 
on deferred or partial payment plan, and options, calls, offers, indemnities 
and privileges. 52  A clearer understanding of the operation of the tax may 
be obtained by examining the taxability of a form of option contract--"puts and 
calls.!' A "put" is a contract by which the maker agrees to buy from the hold-
er of the "put" a specified number of shares of designated stock at a certain 

52  Christy and McLean, Transfer of Stock  (2d ed., 1950 Supp.) sec. 340, 
pp. 124-125. 
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price at any time within a specified period. A "call" is a contract by which 

the maker agrees to sell to the holder of the "call" a specified number of 
shares of designated stock at a certain price at any time within a specified 

period. As these are option contracts, the holder of an instrument embody-
ing the "put" or "call" is under no obligation to exercise the right given 
him; but, of course, both types of option agreements could mature into a 

sale of stock. 52  Does the making of either of these agreements constitute 

a taxable transfer under the "agreements to sell" clause of the tax law? 
The New York act has been construed as taxing "calls" as agreements to 
sell but not taxing "puts," since they are not agreements to sell but agree- 

ments to purchase. 	Apparently, this question has not been ruled upon 
in Texas. However, it has been ruled that an ordinary agreement to sell 
cannot be split into its two parts--a promise to sell and a promise to 
buy--so that if only the promise to buy is made in Texas the tax is avoided. 

It was ruled that such an agreement should be considered in its entirety 
and that it is subject to the tax as an agreement to sell. 55  

Memoranda of Sales 

"Memoranda of sales" seems to contemplate an instrument contain-

ing a simple statement of the names of the seller and buyer of stock, date 
of the sale, description of the stock, the price, and any other pertinent in-
formation. In making this transfer taxable, the statute would seem to be 

covering a great number of situations. The preparation of a bill or 
memo-randum of sale would ordinarily seem to be but one step in a stock sales 

transaction. 

One commentary states that the real purpose of a memorandum of 

sale is to serve as the instrument to which the tax stamps are affixed in 
the exchange of stock endorsed in blank. Stock so endorsed may be sold 
and transferred without further endorsement by simple delivery of the 
certificates. If there is no memorandum of sale in this case, there is no 

instrument of transfer to which stamps may be attached. The memorandum, 
then, surmounts this troublesome detail. 

When a customer deals with the local office of a New York broker-
age house, the office may mail the customer a memorandum setting out the 
fact that the purchase or sale requested has been accomplished and the de-
tails of it. Are these communications "memoranda of sales"? Although a 

52 John H. Prime, Investment Analysis (Prentice-Hall, 1946), pp. 94-97. 

54
Christy and McLean, Transfer of Stock (2d ed., 1940), pp. 526-527, and 
1950 supp. , pp. 125. 

55
0p. Tex. Atty. Gen. No. 0-2594 (Aug 6, 1941). 
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literal reading might indicate that they are, the Attorney General has ruled 
that they are not and hence do not constitute taxable transfers, since the law 
was not intended to tax "mere copies of memoranda ancillary to" the sales 
transaction. 56  

Deliveries or Transfers 

The fourth category of taxable transfers is "all deliveries or transfers 
of" stock or other documents taxed by the act. The two words--"deliveries" 
and "transfers"--are neither identical nor distinctly different in meaning. 
"Deliveries" would seem to be directed primarily at physical exchanges of 
stock certificates, while "transfers" seems principally directed at the con-
ceptual events of change in ownership--that is, passage of title to the shares. 
An examination of some of the transactions or portions of transactions covered 
by this provision and which may not be included under any of the three previously 
discussed categories may assist a further understanding of this class of taxable 
transfers. 

A gift of stock would not be covered by any of the preceding classes 
of taxable transfers because they all relate to sales. However, it seems quite 
clearly to be taxable as a delivery or transfer. Although Texas has no gift 
tax, it does have an inheritance tax which levies a tax on the beneficiary or 

heir for the gifts he receives from the decedent. It seems that a testamentary 
gift of stock or other taxable document would be taxed under both the stock 
transfer tax and the inheritance tax; and such is administrative practice. It 
has been ruled that no tax is due on a transfer of stock from a decedent to his 
executor or administrator, but the transfer from the estate to the legatee or 
heir is taxable. 57  

The delivery of possession or the transfer of title to stock by a bor-
rower to his lender as security for the loan would seem taxable under 
"deliveries or transfers"; however, the act expressly exempts this trans-
action from the tax. But a question may arise whether somewhat similar 
transactions are also exempt. The Legislature recently adopted the Motor 
Vehicle Safety Responsibility Law, and section 25 of that act provides that a 
person required to give proof of financial responsibility may make such proof 
by depositing securities having a market value of $15, 000 with the State  
Treasurer. 5-8  This deposit is held to satisfy claims arising out of accidents 
against the person making the deposit. Although proof of responsibility will 
probably be most frequently made through insurance, the deposit of secur-
ities will probably occur. Is the deposit a "delivery or transfer" within the 
meaning of the tax act so that the transaction requires payment of a stock 
tran sfer tax? The transaction does not seem to fall clearly within any of 
the express exemptions, and no rulings in Texas or other states have been 

56 Op. Tex. Atty. Gen. No. 0-2594 (Aug. 6, 1941). 

57  Op. Tex. Atty. Gen. No. 0-2520(May 22, 1941); Op. Tex. Atty. Gen. 
No. 0-4124 (Sept. 4, 1942). 

58 Acts 52d Leg., R.S. 1951, ch. 498, sec. 25, p. 1222. 
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found treating the question. The deposit of securities with a bank by a for-
eign insurance company in compliance with state laws to assure the company's 
ability to meet its policy obligations has been ruled taxable as a "delivery" 
under the federal law. 5 / It has been held, however, that the New York law 
requires something more than a mere change of physical possession to incur 
the tax. 60  The Texas Attorney General has ruled that a transfer to a cus-
todian is not a taxable transfer, since it does not involve a change in title or 
ownership. The opinion stressed the provision, "whether investing the holder 
with the beneficial interest in or legal title to" and did not use the provision, 

"whether investing the holder... with the possession or use thereof for any 
purpose, " in solving the problem. 61  If the Treasurer is considered a cus-
todian in such cases--and it is not clear whether he is--then it would seem 
that this deposit of securities is not taxable under the stock transfer tax. 

A transfer of the stock of a company made upon its stock transfer 
records is taxable under the act. 62  

In this survey of transfers subject to the tax, an attempt has been made 
to indicate some of the major categories of transactions which are taxable. 
This discussion is not intended to be complete nor authoritative. 

Exemptions of Property and Transfers 

Transactions involving certain kinds of documentary property interests 
and certain kinds of transfers are expressly exempted from the tax. A stock 
transfer tax is not due on the following transactions: 

(1) "an agreement evidencing the deposit of certificates as collateral 
security for money loaned thereon, which certificates are not actually sold, 

(2) nor upon such certificates so deposited, 
(3) nor upon transfers of such certificates to the lender or to a nominee 

of the lender or from one nominee of the lender to another, provided the same 
continue to be held by such lender or nominee or nominees as collateral 
security as aforsaid, 

(4) nor upon the retransfer of such certificates to the borrower; 
(5) nor upon transfers of certificates from a fiduciary to a nominee of 

such fiduciary, or from one nominee of such fiduciary to another, provided 
the same continue to be held by such nominee or nominees for the same purpose 

for which they would be held if retained by such fiduciary, 

59  Christy and McLean, Transfer of Stock  (2d ed., 1940), p. 529. 

60  Ibid, pp. 522-522. 

61 Op. Tex. Atty. Gen. No. V-648 (August 5, 1948). 

62 Op. Tex. Atty. Gen. No. 0-2712 (July 29, 1941). 
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(6) or from the nominee to such fiduciary; 
(7) nor upon mere loans of stock or certificates, or the return thereof; 

(8) nor upon deliveries or transfers to a broker for sale; 
(9) nor upon deliveries or transfers by a broker to a customer for 

whom and upon whose order he has purchased the same, ... 

(10) nor upon transfers or deliveries made pursuant to an order of the 
Federal Securities and Exchange Commission which specifies and itemizes 

the securities ordered by it to be delivered or transferred... ; 
(11) nor upon record transfers following such transfers or deliveries." 

Transactions involving shares, share accounts, certificates, or pass 
books issued by a building and loan association chartered in Texas and credit 
unions, as defined by Texas law, are also expressly exempt from the tax. 62  

The eleven transactions exempted by the above language may be grouped 
as follows: (1) changes of possession or ownership of stock resulting from its 
being pledged as security for loans, (2) transactions involving fiduciaries, (2) 
mere loans, (4) transfers involving broker and customer, (5) and forced 
transfers resulting from Securities and Exchange orders under the Public 
Utility Holding Company Act. 64 These specific transfers exempted seem to 
be ones not involving an ordinary sale. 

Original Issue 

The question has arisen whether the corporation's delivery of its 
stock to a subscriber is taxable. Although a literal reading of the law might 

indicate that it is, the Attorney General has ruled that the original issue of 
stock is not a taxable transfer. 65  The stock transfer tax laws of New York, 

Massachusetts, and Pennsylvania have been similarly construed. 66 The is-

sue of stock by a corporation is essentially different from the sale of the 
corporation's stock by one person to another. The corporation is not a seller, 
in an ordinary sense, in such case. It was said, that the intent of the act is to 
tax the person selling the corporation's stock and not the corporation whose 
stock is transferred; this intent would be violated if the original issue were 
taxed. Although a tax is not levied when stock is reissued in the same amount 

to the same persons who previously held the stock, a tax is due when shares 
are called in for cancellation, held by the company as treasury stock, and 
subsequently reissued or sold by it. 67 

62  Tex. Civ. Stat. (Vernon, 1948) art. 7047m, sec. 10. 

64 In 1946, the Attorney General ruled that a forced transfer resulting from 
such an order was taxable. Op. Tex. Atty. Gen. No. 0-7059 (March 12, 
1946). The provision expressly exempting such transfers was added by 
the Legislature in 1947. 

65 Op. Tex. Atty. Gen. No. 0-2594 (Aug. 6, 1941). 

66  Christy and McLean, op. cit., pp. 550-551. 

67  Op. Tex. Atty. Gen. No. 0-4124 (September 4, 1942). 
202 



Stock Transaction's Contact with Texas 

For a stock transaction to be liable for the tax in Texas, it must not 
only involve a taxable documentary property interest and be the kind of 
transfer made taxable but also must have a connection or contact with Texas 
soil. The question of what transactions, so far as their geographical loca-
tion is concerned, are within the reach of a particular state tax is a question 
of the power of the state to tax and of which of the transactions within its 
power or jurisdiction to reach it has in fact taxed. The first question is one 
of constitutional and general international private law; the second is one of 
construing the construction of provisions of the particular tax statute. It is 
generally accepted that a state has the power only to prescribe rights and 
obligations with respect to acts occurring within its borders; that is, a state 
cannot enact laws having an extra-territorial effect. 68  

The stock transfer tax act provides that "if neither the sale, nor the 
order for, nor agreement to buy, nor the agreement to sell, nor the memo-
randum of sale, nor the delivery is made in this State and when no act neces-
sary to effect the sale or transfer is done in this State," the tax is not as- 
sessed. Examination of this provision indicates that the act appears sub-
stantially to have exhausted the full jurisdiction of Texas to levy the tax. 
The act has been interpreted to impose a tax if any of the following occur 
in Texas: an executory or executed contract of sale, whether oral or evi-
denced by a writing; a delivery of shares or stock certificates; and a trans-
fer of shares upon the official books and records of the corporation whose 6  
stock has been exchanged. 9  A given stock transaction is taxed only once. If 
one of the above-enumerated events occurs in Texas, a transfer tax is imposed; 
whether any or all the rest of the steps in the transaction occur in Texas does 
not affect the amount of tax due. 

In the application of the stock transfer tax, little difficulty is en-
countered in understanding what the statute prescribes as acts which must 
occur in Texas before a tax is due. The more troublesome questions involve 
determining whether a particular act took place in Texas. In short, the more 
difficult question is one of legal fact. An examination of some of the more 
common stock transactions or steps in such transfers may furnish a fuller 
appreciation of this legal fact problem. 

Sales Contracts 

If either an executed or executory sale is made in Texas, a tax is due 
on the stock sold. The place where either kind of contract occurs is governed 
by the same rule; the question is the place of making. In general, a contract 

70 
is made where the last event necessary to create a binding agreement occurs. 

68Stumberg, Conflict of Laws (2d ed., 1951), pp. 54-68. 

69 0p. Tex. Atty. Gen. No. 0-2712 (July 29, 1941). 

70 Stumberg, op. cit., pp. 224-222. 
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In the ordinary situation, this event is the acceptance of the offer. 
71  In the 

usual situation, then, if the acceptance of the offer is made in Texas, the 
sale or agreement to sell stock is taxed. 

The fact question to be determined is narrowed, then, in the ordinary 
case, to determining where acceptance was made. Where A and B deal face-
to-face in Dallas and make a contract for the sale of stock, it is obvious that 
the acceptance was made in Texas and that the transaction is taxable. But 
the problem becomes less easy when A in Dallas deals by telephone, tele-
graph, or mail with B in New York City. Suppose A says to B, "I offer to 
sell you 5 shares of X Corporation stock for $100 per share, " and B replies, 
"I accept your offer." As B made his acceptance in New York City, the con-
tract was made there and is not taxable by Texas. If, instead, B had re-
plied, "Your price is too high; I'll give you $95, " and A had then replied, 
"O.K. ," the contract would have been made in Texas, since A was accept-

ing B's counter-offer, and he did that in Dallas. 

It should be remembered that a person may not only conduct the 
negotiation leading to a stock sales contract himself but may also use an 
agent to act in his behalf. In the latter case, the contract is made where 
the agent accepts the offer. As explained early in this section, stock 
borkers customarily act as agents for their customers. In view of prac-
tices in the securities market, this means that most of the sales and agree-
ments to sell are made in New York City by brokers trading on the New 

York exchanges and acting as agents in the sale and purchase of stock in 

behalf of their customers. 

Where security dealers act in their own behalf, the same factors 
mentioned above in the discussion of sales between individuals are applicable. 

These considerations mean that, as a practical matter, little of the 
business conducted by brokerage houses for Texas customers is subject to 
the Texas tax, while much more of the business conducted by Texas security 
dealers is subject to the tax. 

Deliveries 

As previously mentioned, a transfer is taxable if a delivery of stock 

takes palce in Texas. Thus, although the contract for the transfer is not 
made in Texas, the transfer may nevertheless be taxed because the delivery 
takes place in the state. Delivery has been defined in the law of sales to 
consist of "giving real possession of the thing sold to the vendee or his 
servant or special agent," and the "transfer of the possession of personal 
property from one person to another. tt72 The problem is to determine 
where the delivery took place in a given stock transaction. 

71 American Law Institute, Restatement of the Law, "Contracts," secs. 

1, 22, and 52. 

72  Black's Law Dictionary (2d ed. , 1922), pp. 548-549. 
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Where the entire transaction, including the handing over of the stock 

personally or by mail or messenger, takes place in Texas, no problem is 
presented. As in the case of sales contracts, the troublesome questions 
arise in multi-state transactions. If, in accordance with directions of the 
purchaser, the seller ships the stock certificates to the buyer by mail or 
common carrier, delivery occurs when the seller presents the certificates 

to the carrier or post office for shipment. 72 If that act occurs in Texas, 
there is a delivery in Texas and a tax is due on the transaction, regardless 

of where the rest of the steps took place. 

As in the making of contracts for the sale of stock, a person can 
accomplish the delivery of stock certificates by utilizing an agent to act in 
his behalf. The stock brokerage house is a most popular agent. When it 

is remembered that the great bulk of the stock in which brokers deal is held 
in "street name" and that most transactions involving brokers are consummated 
in New York City, it can be seen that most transactions carried out by brokers 
in behalf of Texas residents involve deliveries made in New York instead of 
Texas and so are not taxable. The broker not only makes the contract on the 

floor of the exchange in the customer's behalf, but he also accepts and makes 
the deliveries of the stock there in the customer's behalf. 

Again, the security dealer doing business in Texas, when acting in his 
own behalf, is in the same position as an individual. This means that some of 
his transactions will involve deliveries in Texas and so can be taxed. However, 
few transactions conducted by the brokerage houses will include deliveries in 
the state. 

Transfers 

Although the sale and delivery of stock is completed out of the state, 
the transaction may still be taxed if a "transfer" occurs in Texas. "Transfers" 
probably includes both transfers of title to the shares and transfers on the 

stock transfer records of the corporation whose stock has been exchanged. 74 

 Transfers of title include those resulting from both sales and gifts. The ques-
tion is one of ascertaining when title passed and where the property was at 
that time. A general rule for sales of personal property is that title is pre-
sumed to pass when the unconditional contract is made for the sale of specific 
goods. 75  If such a contract for the sale of stock were made, title would pass 
at the place where the stock was situated at the time the agreement was made; 
and it would seem that if the stock were situated in Texas in such a case, a 
tax would be incurred even though the remainder of the transaction took place 
elsewhere. 

Vold, Law of Sales (1921), p. 419. 

Christy and McLean, op. cit., p. 520. 

Uniform Sales Act, sec. 19, rule 1; 2 Williston on Sales (rev. ed., 1948) 
p. 12 et seq. 

72 

74 

75 
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As a practical matter, however, the "transfer" clause has its major 
use where a transaction involves stock whose transfer is recorded on the 
corporation's books which are situated in Texas. In the operation of this 
clause of the tax law, three questions are presented: (1) What records are 
considered in determining whether a transfer upon the stock records of a 
corporation has occurred in Texas? (2) What corporations must keep this 
kind of record in Texas? (2) As a matter of practice, when are stock trans-
fers recorded on the books of the corporation? 

The answer to the first question as given by the Attorney General is 
that only transfers recorded in Texas on the "official records" of the corpora-
tion are taxable. 76 The Attorney General also has ruled that corporations 
chartered by Texas, and not foreign corporations, were required to keep corporations, 

 their official transfer records in Texas. 	A domestic corporation may main- 
tain a transfer agent in another state, near an important security market like 
New York City, for example, but it must maintain in Texas its official stock 
records on which all requested transfers are made. In effect, only transfers 
made on the stock record books of corporations chartered in Texas are taxed 
under this provision. 

The next question that quite naturally arises is whether every sale or 
gift of shares in a Texas corporation results in a transfer being recorded on 
the company's books so that a stock transfer tax becomes due. The simple 
answer is no. The explanation lies in the prevalent practice of holding stock 
in "street name, " the mechanics of which were explained at the beginning of 
this section. A national brokerage firm operating in Texas estimates that 
about 90 per cent of the stock transactions it conducts involve "street name" 
transfers; whether the percentage is as high for stock of Texas corporations 
traded on the two New York markets is not known. 

A purchaser of shares need not have the change of ownership recorded 
on the stock transfer records of the corporation; and where stock is held in 
"street name" or is assigned in blank, no record of change in ownership is 
made on the corporation's books. Failure to register the transfer means that, 
as against the corporation, the owner is not entitled to all the rights he would 
otherwise have. The corporation is entitled to treat the registered owner as 
the one prima facie entitled to dividends and to voting rights. 78  The tendency 

76  Op. Tex. Atty. Gen. No. 0-2712 (July 29, 1941). 

77 Op. Tex. Atty. Gen. No . 0-2713A (December 2, 1942). This conclusion was 
reached through an interpretation of Tex. Civ. Stat. (Vernon, 1948) arts. 1228 
and 1258. The privision of Texas Const. art. X, sec. 2, stating that "every 

railroad or other corporation, organized or doing business" in Texas shall 
keep stock record book in a public office established by it in Texas, was con-
strued as applicable only to railroads and corporations in a similar business. 
The records required of foreign corporations by this provision of the consti- 
tution were declared not "official records" for purposes of the stock transfer 
tax but reflections of the transfers recorded on the original records kept in 
the state of incorporation. 

78 Ballantine on Corporations (rev. ed. , 1946) pp. 752-756; Tex. Civ. Stat. 
(Vernon, 17E8) art. 1358-2. 
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is for persons holding stocks for investment to have the transfer registered 
on the corporation's records and for those ho ld ing stocks for shorter periods 
and for speculation to hold in "street name. " 9  

It can be seen, then, that not all transactions involving the stock of 
Texas corporations will result in registration of a transfer on the official 
stock records of the company in Texas. Thus, the state does not collect a 
stock transfer tax every time the stock of a Texas corporation is transferred. 
Although many of the transfers of Texas corporations' stocks not resulting 
in a change in registration are the result of the brokerage house practice of 
holding stock in "street name," some of the transfers which thus avoid tax 
liability result from exchange of stock endorsed in blank. The latter trans-
fers may involve security dealers and individual traders. 

In summary, a stock transaction involving a taxable documentary 
property interest and the kind of transfer taxed by the law will be subject to 
the Texas tax if the sale, agreement to sell, delivery, or transfer occurs in 
Texas. If one or all the steps in a complete transaction transpire in Texas, 
the stock transfer tax is due, and the amount of tax will be the same, no 
matter how much of the transaction took place in the state. 

Computation of the Tax 

For stock transactions which involve stock having par value, the 
tax is assessed at 2.3 cents per $100 of par value or fraction thereof. In 
computing the tax, the number of shares is disregarded; only the total par 
value of the shares transferred is taken into account. For example, the 
sales of 15 shares having par value of $10 each and of three shares having 
a par value of $50 each would both be taxed the same amount--6.6 cents. 

If a stock transaction involves no-par stock--stock without desig-
nated value, the tax is assessed at the rate of 2.2 cents per share. The sell-
ing price is disregarded in computing the tax. This is true whether the sale 
involves stock having par value or no designated value. 

79 
The mechanics of having a transfer registered or recorded involve the 
holder's giving sufficient evidence of ownership to the corporation, the 
surrender of his certificate, and the issue of a new certificate to him. 
The larger corporations have transfer agents, frequently located near 
the larger exchanges, who attend to such matters. Registration of 
a transfer may take a week or more, especially if the books are closed 
for payment of dividends. For a description of security market opera-
tions, see John H. Prime, Investment Analysis (New York: Prentice-
Hall, Inc., 1950), pp. 77-106. 
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Who Pays the Tax? 

The preceding discussion has been concerned primarily with the ques-
tion of when the tax is assessed. Attention should now be given to who pays 
the tax. The statute provides, "It shall be the duty of the person or persons 
making or effectuating the sale or transfer to procure, affix, and cancel the 
stamps and pay the tax provided in this Article." The statute is explicit 
that the seller is expected to pay the tax. 

Evidence indicates that in most taxable stock transactions between 
individuals, the seller in fact does pay the transfer tax. It is also understood 
that in taxable stock transfers effected through over-the-counter dealers or 
investment bankers, the tax is paid by the seller, regardless of whether the 

dealer or the customer makes the sale. 

However, the Texas stock transfer tax is always paid by the purchaser 
rather than the seller in transactions executed through brokerage houses. 
This is a direct result of the business operational procedure employed by 
brokers. As indicated in the preceding sub-sections, transactions made 
through brokers are taxable only if a transfer occurs on the stock record 
books of a corporation chartered in Texas. Whether the transfer is made on 

the corporation's records and the tax is thereby incurred depends primarily 
on the desire of the purchaser. If he wishes the broker to hold the stock 
for him in a "street name, " there is often no need for the transfer to be re-
corded and no tax is assessed. However, if the purchaser wishes the trans-
fer to be recorded in his name, the tax will be assessed. Because the pur-

chases and sales made by brokers on the exchange among themselves do 
not result in simultaneous deliveries of the stock sold but are "cleared, " 
something like a bank clearing, at the end of the trading day, and because 
of the "street name" practice, it cannot be determined who was the seller 
of the stock on which a Texas tax is due. Whether the tax is assessed on 
trading of stock held in "street name" or assigned in blank depends on whether 
the purchaser wants the transfer registered; and so it is the pract ice of most 
brokerage houses to pass the tax to the purchaser if the transfer is to be re-
corded and the tax assessed. 

Summary 

The assessment of the stock transfer tax has required an extended 
discussion. This was necessary because the tax operates in a business en-
vironment that is not within the common experience of all and because the 
tax is assessed in a variety of circumstances. The foregoing discussion 
seems to demonstrate that a number of factors must be taken into account 
before it can be determined whether a security transaction is subject to the 
stock transfer tax. The stock sale must (a) involve a documentary property 
interest or right which is taxed by the law, (b) be the kind of transfer which 

208 



the act makes taxable, and (c) have the necessary connection or contact with 
Texas to be taxed. In addition, it must not be expressly exempt by the 
statute. An examination of some of the details discussed in this section 
would seem to indicate that the tax administrator is faced with many trouble-
some questions in determining whether a transaction is taxable and in locat-
ing all taxable transfers. Applicability of the stock transfer tax has had no 
judicial development in Texas and only a partial administrative development. 
Thus there would seem to be a number of unanswered questions to puzzle 
the taxpayer and the tax administrator. To assist the taxpayer, the Comp-
troller has prepared a one-page mimeographed set of general instructions 
regarding application and computation. These are mailed to taxpayers upon 
request. 
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SECTION 4 - COLLECTION AND ENFORCEMENT 

Method of Payment 

The statute prescribes that payment of the stock transfer tax will be 
made through the purchase of adhesive stamps and will be denoted by affixing 
and canceling such stamps. Although alternate methods of noting the pay-
ment are acceptable under specified conditions, in all cases the stamps are 
to be initialed, dated, and perforated by the persons affixing them. 80 

Because, as pointed out in section 2 of this chapter, a stock trans-
fer is taxed even though only a portion of the entire transaction takes place 
in Texas, it was necessary that the statute provide more than one way in 
which manifestation of payment by affixing stamps may be made. The law 
provides four methods for evidencing payment of the tax. 

(1) Where the only Texas evidence of the transaction is a transfer 
upon the books of the corporation whose stock was exchanged, the person 
making the sale must provide the corporation with the stamps and the corp-
oration must affix the stamps to the record book and cancel them. 

(2) Where the transfer is effected by the delivery or transfer of the 
certificate, the stamps must be attached to the surrendered certificates 
and canceled. 

(3) Where the step in the transaction which has a connection with 
Texas is the agreement to sell, a memorandum of the agreement must be 
made and the stamps attached to the memorandum. If the seller wishes, 
he may prepare this memorandum in duplicate, affix the stamp to the 
duplicate, retain the duplicate as evidence of his payment of the tax, and 
deliver the original to the buyer, the original noting that a duplicate was 
made and retained by seller and that the stamps are attached to it. 

(4) Where a sale is effected by the delivery of a certificate en-
dorsed in blank, the seller must prepare a memorandum of sale and 

affix the stamps as prescribed for agreements to sell. 81  

Preparation and Sale of Stamps 

Responsibility for preparing stamps in such form, denomination, 
and quantity as deemed necessary is delegated to the Comptroller. 82  
Although apparently the design on the face of the stamps has never been 
altered, the denominations offered for sale were increased after the 

80 
Tex. Civ. Stat. (Vernon, 1948) art. 7047m, sec. 4. 

81  Acts 52d Leg., R.S. 1951, ch. 402, sec. XVII, p. 716-717; Tex. 
Civ. Stat. (Vernon, 1948) art. 7047m, secs. 1 and 6. 

82  Tex. Civ. Stat. (Vernon, 1948) art. 7047m, sec. 2. 

210 



additional rate of ten per cent was enacted in 1950, and presently stamps 
are sold in denominations of .2, .5, 1, 2, 15, 30 and 75 cents and $1.50, 
$3, and $20 . 

As previously mentioned, it is the obligation of the seller to see 
that the transfer tax is paid and the stamps affixed to the proper document 
and canceled. The taxpayer may buy the tax stamps from either the Comp-
troller or county clerks, who are agents of the Comptroller for selling 
stock transfer tax stamps. Of the total stamps sales made during 1950, 

the Comptroller's Office sold approximately 75 per cent, with over 50 per 
cent of total sales being made to out-of-state brokers, bankers, and 
corporations. Sales by the Comptroller's Office are made largely as the 

result of requests for stamps received by mail. Although there is no 
clear trend, indications during the last few years are that stamp pur-
chases from the Comptroller are heaviest during the first several months 
of the calendar year. 

Stamp Sales by County Clerks 

During the calendar year 1950, about 25 per cent of the total 
revenue from the stock transfer tax was accounted for by stamp sales 
made by county clerks. The tax law designates county clerks as agents 
of the Comptroller in making local sales of the tax stamps. Under the 
rule-making power granted, the Comptroller has prescribed methods for 
handling such sales. The county clerk requests the Comptroller to ship 
him a certain number of stamps. The Comptroller then ships the req-
uisitioned stamps to the clerk on consignment, paying the cost of mail-
ing or shipment. As the county clerk is the Comptroller's agent, he 
does not pay for the stamps when he gets them. A county 'clerk in one of 
the more densely populated counties, however, has in recent years been 
buying the stamps from the Comptroller instead of getting them on con-
signment. The reason for this practice is not known. 

There appear to be no established policies or guide lines con-
cerning when or how frequently stamps should be ordered or how large 
an inventory of stamps the county clerk should carry. As a result, 
orders for stamps are received whenever the clerks feel they need more 
stamps, and the quantity ordered seems dependent upon the individual 
judgment of the clerk. Some county clerks maintain a balance of $200 in 
stamps, while others keep as much as $1'3, 000 worth on hand. In general, 
county clerks having a substantial volume of sales keep a supply adequate 
for from three to six months. Clerks in some of the counties with smaller 
sales volumes keep a three-to-ten-year supply of stamps on hand. 
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The county clerk makes sales to taxpayers from the stamps he has 
on consignment. He must account for and pay over to the Comptroller the 

proceeds of the sales; the clerks and counties get no fee for making these 
stamp sales. Established procedure directs that the clerks make monthly 
reports to the Comptroller, setting forth the number of stamps sold during 
the preceding month by denominations, total stamp sales, and number of 
stamps on hand at the end of the month. At one time, the Comptroller re-
quired clerks to list persons to whom sales were made, but part of the re-
port has been eliminated recently. Except in a few instances, the county 
clerks have been co-operative in forwarding the required reports on stamp 
sales. 

Practice indicates that there is no firm requirement as to when and 
how often clerks should forward the moneys received. Most clerks send the 
proceeds of their sales monthly with their reports. One county clerk, how-
ever, apparently used to wait until he had what he considered a sufficient 
amount on hand, usually one to three thousand dollars, and then send in the 
proceeds. However, all now send in the proceeds of their sales monthly. 

Although the law may have envisioned that every county clerk in 
the state would participate in the sale of tax stamps, it has developed that 
only a small number of them are involved. During the last several years, 
only 12 to 18 of the 254 county clerks have participated in the administra-
tion of this tax to any extent. These clerks, located generally in the more 
populous and commercial counties of the state, have accounted for 20 to 
25 per cent of the stamp sales during the last few years. 

Enforcement 

Perhaps because of the nature of the tax and the business environ-
ment in which it operates, the law does not require the taxpayer to make 
any reports to the tax administrator. For its enforcement, the law relies 
upon maintenance of certain records by taxpayers and the audit of those 
records by the tax administrator--the Comptroller. 

The act places the duty upon certain persons and firms to keep 
records prescribed by the law. All firms engaged in the brokerage busi-
ness in Texas are to keep in some accessible place in Texas a transfer 
ledger which must include specific information, including the title and num- 
ber of shares transferred, the date of each sale, the face value of the shares 
transferred, and the value of stamps affixed. 82  In addition, a stamp book 
is to be maintained wherein will be recorded each purchase of stock trans-
fer stamps. A stock certificate book and a transfer ledger are to be kept 
by every corporation, and such transfer ledgers are to include information 

82 Tex. Civ. Stat. (Vernon, 1948) art. 7047m, sec. 2. 
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concerning the date of each transfer, the serial number and transferor 
of each surrendered certificate, the serial number of the certificate in 
exchange thereof, and the value of the stamps attached. The corpora-
tions also are to retain all surrendered certificates and all memoranda 
relating to the transfer of shares. 82  

If the transfer is evidenced by a duplicate memorandum of sale, 
the seller must keep the duplicate stamped copy as evidence of payment 

and record the number which he gave to the sale of the original copy.
84 

The identification number is to be entered also on a book of account, 
and indications are that the book of account to which reference is made 
is to be maintained by the corporation issuing the shares. All .records 
and ledgers are to be maintained for at least two years and be open for 
inspection by the Comptroller or his appointed representatives during 
certain hours of each working day. 

The scheme of the tax law apparently envisions that certain rec-

ords would be kept by designated classes of taxpayers and that those rec-
ords would be periodically audited or "spot checked" by the tax adminis-
trator. This, it was probably felt, would assure that almost all who in-
curred a stock transfer tax would pay it. Available information indicates 
that the only audits or field investigations that have ever been made in the 
administration of this tax were of county clerks' records in several of the 
larger counties and with regard to revenue from testamentary gifts where 
both stock transfer tax and inheritance tax were applicable. Apparently 
no audit or inspection of the required records of a broker, for example, 
has ever been made. It is not known how many of the persons required to 

keep stamp tax records by the law do so at the present time. Presently, 
one member of the tax administrator's staff devotes about one hour a day 
to answering mail requests for stamps, keeping office records, and tak-
ing monthly stamp inventories. The lack of a more energetic enforcement 
of this tax, then, may be the result of insufficient personnel being made 
available for the task. 

Penalties 

When the Comptroller learns that a person has failed to pay the tax, 
or otherwise violated the act, he is to initiate action through the Attorney 
General in the name of the State of Texas to recover the tax and to impose 

the penalty involved. 85 The penalty may result from one of four general 

82  Tex. Civ. Stat. (Vernon, 1948) art. 7047m, sec. 6. 

84  Acts 52d Leg., R.S. 1951, ch. 402, sec. XVII, pp. 716-717. 

85 Tex. Civ. Stat. (Vernon, 1948) art. 7047m, sec. 6. 
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types of violations specified in the act. First, any person liable for the tax 
and failing to pay it and anyone acting as a broker or transfer agent for such 
a person is guilty of a misdemeanor. Penalty, upon conviction, may be a 
fine of not less than $500 nor more than $1,000 or imprisonment for not more 
than six months, or both. 86  Second, a failure to cancel the stamps properly 
is punishable upon conviction by a fine of not less than $200 nor more than 
$500 or imprisonment of not less than six months. 87  Third, a person who 

removes stamps for re-use or prepares, buys, sells, or possesses counter-
feit stamps may be punished upon conviction by a fine of not less than $500 
nor more than $1,000 or by imprisonment for not more than one year or 
both. 88  Fourth, every person, security dealer, or broker who fails to keep 
the required records or refuses to permit audits or a corporation that fails 
to keep its transfer records may be punished on conviction by a fine of not 
less than $500 nor more than $5,000 or by imprisonment for not less than 

three months nor more than one year, or both. 89  Most of the acts made 
violations of the law by the four sections just discussed are again enumer-
ated in section 8 of the law; and it is provided that, in addition to the above-
mentioned penalties, the violator shall forfeit to the state not less than $100 
nor more than $500 for each violation. 

It can be seen from this brief description that rather severe penal-
ties are provided for violations of the stock transfer tax law. No instance 
has been found in which any of the penalties have ever been imposed or at-

tempted to be imposed. Whether this is the result of unanimous compliance 
with the law, lack of energetic enforcement, a feeling that the penalties are 
unrealistically severe, or of other reasons is not known. 

Taxpayer Enforcement 

Perhaps the strongest inducement to payment of the tax for those 
who might be tempted to evade it is found in a provision which imposes 
neither a fine nor imprisonment as a penalty. It provides that the courts 
of the state may not be used to determine controversies between parties 
concerning stock transfers upon which the tax due was not paid and that evi-
dence will not be received in any case between private parties concerning 
such a transaction. 90  Massachusetts, New York, and Pennsylvania have 
a similar provision. Non-payment of the tax does not abrogate the transfer 

86  Tex. Civ. Stat. (Vernon, 1948) art. 7047m, sec. 2. 
87  Tex. Civ. Stat. (Vernon, 1948) art. 7047m, sec. 4. Perhaps through 

an oversight, no maximum period for imprisonment is provided for 
this offense. 

88  Tex. Civ. Stat. (Vernon, 1948) art. 7047m, sec. 5. 

89  Tex. Civ. Stat. (Vernon, 1948) art. 7047m, sec. 6. 
90  Tex. Civ. Stat. (Vernon, 1948) art. 7047m, sec. 7. 
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but bars the persons from asserting in court any rights they may have as a 
result of such transfer. For example, it has been held that the donee can-
not prove the gift of stock if the tax stamps have not been appropriately af-
fixed. If a seller transferred stock to a purchaser and failed to pay the tax, 
the seller could not use the courts to recover the purchase price from the 
buyer. When it is remembered that the duty to buy and affix the tax stamps 
is placed on the seller, it can be seen how effective this provision of the 
law is in inducing payment of the tax. A person selling stock would be re-
luctant to jeopardize the collection of the sales price merely to evade pay-
ment of the tax. 91  

Coverage 

From the viewpoint of the taxpayers who do pay the tax and of the 
state in realizing a full return on the taxes it imposes, it would seem im-

portant for any tax that attention be given to the question whether substan-
tially all persons who are liable for the tax are paying it. Incomplete cover-
age or collection discriminates against the taxpayers who pay what is due. 
Both non-payment and under-payment of a tax are undesirable. Non-payment 
may result from conscious evasion of the law--not knowing that the tax law 
exists or not knowing that the particular transaction is taxable. Under-
payment may result from conscious evasion or from inability to compute 
properly the tax due. 

An examination of the material in this and the preceding section of 
this chapter indicates that the stock transfer tax might be expected to en-

counter some special problems regarding coverage. Unlike some taxes 
where the taxpayer submits the data from which he computed the tax due to 
the tax administrator, a taxpayer, in paying the stock transfer tax, merely 
buys tax stamps and attaches to the proper documents the stamps he be-
lieves required. In the case of the stock transfer tax, then, the tax ad-
ministrator does not usually participate in any way in the process by which 
the tax is computed; he is not there to make corrections at the time the tax 
is paid. Also, this tax, unlike many others, applies to a great variety of 
situations . This, plus the fact that the tax law has lad a limited interpretative 

development in Texas, may mean frequent questions of the law's applica-
bility to a particular transaction. If the taxpayer resolves the doubt in his 

favor, a loss of revenue results. Location of taxable transactions on which 
a tax is due would seem to pose a difficult enforcement problem. In fact, 
learning of transfers that take place outside the established security mar-
keting channels would seem to be practically impossible. Grave doubts of 
the coverage completeness of the Texas tax have been expressed in tax ad-
ministration circles. In fact, it has been estimated that about 50 per cent 

91 
For a discussion of the operation of this sanction see Christy and 

McLean, Transfer of Stock (2d ed., 1940), pp. 584-585. 
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of all taxable transfers go untaxed. However, there are no readily available 
data upon which a truly accurate estimate of the tax's coverage may be made. 

Given the number and nature of the transactions subject to the tax, 
complete coverage or full collections for the stock transfer tax is probably 

less attainable than for most state taxes. As a practical matter, how is the 
Comptroller to learn, for example, that A in Dallas has made an agreement 
to sell 100 shares of a Delaware Corporation to B in Chicago, A accepting 
B's telephonic offer? 

The tax law, however, had given the tax administrator several po-
tent weapons for any war on evaders. Records of taxable transactions must 
be kept; and failure to keep these records can result in the imposition of se-
vere penalties. Even those conducting exempt transactions are required to 
make records adequate to demonstrate that the transaction is truly exempt. 
In addition, the administrator has been given the important power of audit-
ing those records at any time. Coupling stringent record-keeping require-
ments with adequate auditing powers is significant. But the powers of audit 
and inspection have lain dormant; they have apparently never been used to 
determine whether persons engaged in marketing securities are complying 
with the tax law. How diligently those required to keep records are com-
plying with that provision is not known. It would not be surprising, though, 
to find that some who kept the required tax records for a number of years 
since 1941 and have received no visits from enforcement personnel might 
have become less diligent in recent years. The keeping of records for 
tax audits that never occur might seem in time to involve needless expense 
and effort. 

The fact that one-half of the annual revenue is derived from tax 
stamp sales to out-of-state brokers and banks may indicate that the trans-
fers on the books of Texas corporations resulting from trade in their stocks 
on the major exchanges represents the class of taxable transfers receiving 
the most complete tax coverage. On the other hand, the careful policing of 
transactions on the New York exchanges by both the Exchange and Curb 
itself and by the Securities and Exchange Commission may help account for 
the substantial out-of-state stamp sales. The reasons for this phenomenon 
are not definitely known, but these speculations may have some accuracy. 

No Alternate Method of Payment 

New York and Pennsylvania permit payment of the tax by purchase 
and attachment of tax stamps or in cash without using stamps. This 
recently added method has become popular with the taxpayers. During 
1949-1950, about 85 per cent of New York stock transfer tax revenue was 
obtained by the cash payment route. 92  Texas permits payment of the tax 
to be made only by purchasing tax stamps and affixing them to the document. 

92 State of New York, Annual Report of the State Tax Commission, 1949-1950 
(Albany: Williams Press, Inc. , 1951), Table 	12P7577-  
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No Administrative Fund 

The tax law does not set aside a percentage of revenue from the tax 

to finance its enforcement; that is, the act does not establish a special ad-
ministrative or enforcement fund. The administrative costs incurred by 
the Comptroller's Office in the administration of this tax are paid out of ad-
ministrative funds for the oil and gas tax, which are but 2 of the 18 taxes 
administered by the Gross Receipts Division of the Comptroller's Office. 
The administrative cost of this tax is quite small, involving primarily one 
hour a day of one employee, mailing costs for sending stamps to county 

clerks and taxpayers, and the cost of printing and storing stamps. In not-
ing the absence of a special administrative fund for this tax, is is not in-
tended to indicate that such funds are either desirable or undesirable. 

Allocation of Revenue 

Although the act expressly declares that the tax is assessed on the 
sale, delivery, or transfer of stock and the Attorney General has classi-
fied it as an excise tax, 92  the practice in allocating its revenue has been to 

treat it as an occupation tax. When originally enacted, one-fourth of the 
revenue was allocated to the Available School Fund and three-fourths to the 

Omnibus Tax Clearance Fund. 
94 It is remembered that the Constitution re-

quires one-fourth of the revenue from occupation and poll taxes to be al-
located annually to the Available School Fund. 95  The allocation of one-

fourth of the revenues to the public free schools has been continued. 

When a temporary 10-per-cent increase was enacted by the 1950 
Special Session of the 51st Legislature, three-fourths of the added revenue 

was allocated to the newly-created State Hospital Fund. When the tempo-
rary rate increase was made permanent in 1951, the above allocation was 
also adopted. 96  Thus, one-fourth of all revenues now go to the Available 
School Fund, three-fourths of each 2 cents collected goes to the Clearance 

Fund, and three-fourths of each three-tenths cent goes to the State Hospi-
tal Fund. Moneys in this Clearance Fund go to support the public assist-
ance program, the teacher retirement system, and the highway system. 

92  Op. Tex. Atty. Gen. No. 0-2712 (July 29, 1941). 

94 Acts 47th Leg., R.S. 1941, ch. 184, art. XV, sec. 2. 
9 5  Tex. Const. , art. VII, sec. 2. 

96  Acts 52d Leg., R.S. 1951, ch. 402, sec. XXV. 
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SECTION 5 - RESULTS OF OPERATION 

Analysis of Returns 

Since 1941, there has been a steady increase in the amount of 
revenue obtained from the stock transfer tax. However, there has been 
a similar increase in the total revenue of the State; hence, this tax has 
provided about the same percentage of the state's total tax income 
thraughout its history. Regardless of the increase in collections from 

the transfer tax, the assessment has never provided as much as one 
per cent of the state's total revenue and, therefore, is generally con-
sidered of only secondary revenue importance. (See Table Stock - 4.) 

Comparison of Rates 

Texas, five other states, and the federal government impose a 
transfer tax on stock transactions. A few of these states tax transfers 
as a part of their documentary tax. Before any comparison of rates is 
made, it should be noted first that some states levy the tax on the basis 
of the market value of the stock and others on par value. As indicated 
previously, there is generally no necessary relationship between par 
value and market value, and often the selling price of the stock exceeds 
its par value, especially during periods of a high-level economic activ-
ity. Therefore a comparison of rates is not as meaningful in a discus-
sion of the stock transfer tax as in consideration of a tax where the basis 
is always the same--if the rate were based on packages of cigarettes or 
gallons of gasoline, for example. 

The tax rate in New York is levied according to a graduated 
scale as follows: stock selling under $5 a "share, 1 cent a share; at $5 
but less than $10 a share, 2 cents; from $10 to less than $20 a share, 
2 cents a share; above $20 a share, 4 cents a share. If no sale is in-
volved, the rate is 2 cents a share. Therefore in the last instance, 
which would include transfers resulting from gifts and inheritance, the 
rate is not dependent upon the .value of the stock but on the purpose of 
the transfer. However, the market value of the stock determines the 
New York rate on sales, which account, for most of the transfers. 

Pennsylvania and Massachusetts levy a flat rate of 2 cents per 
$100 of par value or fraction thereof and 2 cents a share on stock with 
no-par value. Texas assesses its tax on the same basis as Pennsyl-
vania and Massachusetts but uses a 2. 2-cent instead of a 2-cent rate. 
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TABLE STOCK 4 

Texas Stock Transfer Tax Receipts 

Aug. 1941 - Aug. 1950 

Year Ending Total Taxes 
and Licenses 

Stock Transfer 
Tax 

Per Cent 
Stock Transfer 
Tax is of Total 
Taxes and 
Licenses 

	

August 1941 	 $ 133,059,077. 	 $ 9,791. 	 . 073 
" 	1942 	 151,136.008. 	 67, 487. 	 . 044 
" 1943 	 14

122,059,077.

1,112. 	 . 060

072 

" 1944 	

151,126.008. 

	 67,180. 	 . 043 
" 

11942

168,386,666. 	 103,593. 	 . 061 
" 1946 	 205,369,694. 	 110,383. 	 . 05

042 

" 1947 	

168,286,666. 

	

102,592. 

	 . 045 
" 1948 	

205,269,694. 1110,282.

. 035 
" 1949 	 309,936,832 	 201,

102,741.

65 
" 1950 	 346,

200,642,046

,

160,216.

78 

025

RCE: 	Ann209,926,822of Comptroller of Publi

246,484,840 

 1941-1950. 
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The federal tax considers both the market value of the stock, like 
New York, and the par value, like Texas, Massachusetts, and Pennsyl-
vania. The rate of the tax is either 5 or 6 cents, depending on the market 
value. If the selling price of the stock is $20 a share or more, the rate is 
6 cents; if the selling price is below $20, the rate is 5 cents. After deter-
mining the rate by the market value, the amount of the tax is based, as in 
Texas, on $100 par value or fraction thereof, or on stocks without par 
value, on each share. However, as previously mentioned, the federal tax 
is different from the Texas tax in that the rate is determined by market 
value rather than being levied at a flat rate, and the rate levied is some-
what higher than that imposed by Texas. 

The above data indicate that the Texas rate is substantially 
higher than those of Pennsylvania and Massachusetts, which levy the tax 
on the same basis as this state. However, it seems that the Texas rate 
is significantly lower than that which would be imposed in the usual case 
under New York and federal law. 

Postage and Insurance 

The revenue results of this tax have been affected by an administra-
tive problem which has arisen in its operation. Not infrequently, requests 
for stamps are mailed to the Comptroller without enclosing sufficient money 
to cover the postage and insurance necessary to fill the order. It has been 
estimated that more than half the orders requesting stamps fail to include 
sufficient money for postage. As a result, the Comptroller's Office is 
obliged to pay from $200 to $200 annually for this service. The large broker-
age houses and banks, which are generally regular customers, are usually 
observant of this requirement, but individuals and small corporations which 
seldom purchase stamps are particularly negligent about defraying postage 
and money order fees. In an effort to alleviate this situation, notices re-
emphasizing the need for sending sufficient return postage funds are included 
in the return envelope of each order neglecting to pay for the service. 

Operational Effects of the Tax 

The structure of the tax law, the fact that the great bulk of stock 
transactions are consummated on the floor of one of the two New York ex-
changes, the fact that securities are marketed without regard to state lines, 
and nature of the security-marketing channels may mean that the stock 
transfer tax, in its operation, has some effects that may not have been an-  
ticipated when the law was enacted. Some of the details of these factors 
have been discussed in preceding sections of this chapter. 
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The contrast between effects of the tax upon the operations of two 
Texas security marketers--the local office of a national brokerage house 
and the over-the-counter security dealer--may be illustrative. For 
reasons set out in section 2, much of the business conducted by a broker 
will not be within the reach of the Texas tax. This is principally the re-
sult of the fact that the broker acts as his customer's agent and does the 
necessary acts outside of the state and of the prevalent practice of deal-
ing in stock held in "street name." The security dealer, however, more 
frequently acts in his own behalf and so performs his functions within the 

state. Obviously, he is subject to the tax in such cases. The facts of 
the marketing environment and the limits on the jurisdiction of the state 
to tax mean, then, that the law will operate to tax a greater portion of 
a Texas security dealer's business than that of a broker operating in the 
state. 

Taxation of a transfer on the stock record books of a Texas 
corporation, even though the transaction has no other connection with 
Texas, may also have some operational effects that were not expected. 
The assessment of a tax in cases of this kind means that persons trad-
ing out-of-state in Texas stock and desiring a change in the transfer 
records must pay a Texas tax if the stock sold is that of a Texas cor-
poration but not if it is that of a foreign corporation. Whether this deters 
non-residents from trading in Texas stocks on the major exchanges is 
not known. Since the tax does not represent a major portion of the 
transaction price, it may not do so. 
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SECTION 6 - SUMMARY AND PROBLEM AREAS 

The stock transfer tax imposes a transaction tax on all transfers of 
documentary proprietary interests in corporations or similar business units. 
The tax is due whether all or only a certain part of the stock transaction took 
place in the state and whether the transfer was the result of a sale, trade, or 
gift. The tax is paid by affixing tax stamps bought from the state to the 
appropriate document. 

In the preceding examination of the administration, collection, en-
forcement, and operation of the stock transfer tax, several problem areas 
have been disclosed. As mentioned in the discussion of the limits of this study 
in the Introduction to this volume, the purpose of this section is to summarize 
some of the more significant problem areas in the tax which pose policy 
questions and to indicate some of the readily apparent approaches toward their 
solution. In delineating the problem areas, it is not intended to indicate that 
any change in the present law is either desirable or undesirable; and in setting 
out the possible approaches, it is intended merely to report possibilities to 
stimulate thought concerning the matter. 

Several problem areas are apparent: 

(1) Use of a tax basis not closely related to selling price. 

(2) Exemptions. 

(3) Absence of energetic enforcement. 

(4) Operational effect of the tax on domestic corporations and Texas 
dealers. 

(5) Absence of an alternate method of payment. 

The Basis of the Tax 

Indications are that par value was adopted in, the original enactment as 
the basis for computing the tax due on a transfer because it was a convenient 
measure of price at which the stock was sold. The tax on a transfer is 3.2 
cents per $100 of par value or any fraction thereof. However, as discussed 
earlier, the par value of the stock may have only a limited relationship to the 
proceeds of the trans action received by the seller who must pay the tax. New 
York, from which Texas borrowed the tax law. has shifted to a market-value 
basis. If the thought is that the amount of tax should relate to the taxpayer's 
general ability to pay as measured by his proceeds from the transaction, it 
would seem that market value bears a closer relationship to this than par 
value. The great bulk of transfers involve stock which is listed on the various 

222 



stock exchanges; this means that the market price of stock involved in a given 

transaction for any given date is readily available to the taxpayer and the tax 
administrator. Use of market value or price instead of sales proceeds 
obviates the need to be concerned with deductions for brokerage fees and other 

expenses. 

While the Texas tax is 2.2 cents per $100 of par value of the shares 
transferred, it is 2.2 cents per share in the case of no-par-value stock. The 
rate for shares without designated value appears to involve an estimate that 
the average selling price of such shares is $100; but in one case. the selling 
price could well be just a few dollars per share and in another well over $100. 
It would seem, then, that tax paid on transfers of no-par-value stock would 
have even less relationship to the market value of the shares sold than in cases 

of a stock having par value. 

It may be felt appropriate to consider whether par value or market 
value is the more scientific basis for the assessment of the tax. 

Exemptions 

It has been ruled that the delivery or transfer of the original issue of 
stock from the corporation to its subscriber is not taxable. In making this 
interpretation, the Attorney General conformed to the conclusion reached 
under the New York act, from which the Texas law was borrowed. The trans-
action involving the original issue is not expressly exempt, but it was found 
that such was the legislative intent. The question might be raised whether 
this transaction should be exempt. However, as was mentioned in some detail 
when this was discussed in section 2 of this chapter, the original issue of 

stock constitutes a transfer that has some important differences from a trans-

fer resulting from an ordinary sale of stock. 

The question might also be raised whether the transfer of documents 
representing rights to buy stock should be taxable. Texas taxes the transfer 
of "certificates for rights to stock." Subscription warrants have been de-
clared by the Attorney General not to be such certificates. Option warrants 
have been held not taxable under similar New York language. Although these 
warrants are probably exempt in Texas, no administrative interpretation is 
available; so this is not certain. As explained in section 2, these documents 
represent valuable rights and are frequently the subject of active trading. 
They are taxable under the federal provision taxing "rights to subscribe for 
or to receive stock." If it were decided that the transfer of such documents is 
so like the transfer of stock and the other interests taxed that they should also 
be taxed, certain problems of determining the basis would have to be met. The 
par value of the stock which such a document represents the right to buy would 
seem to be an unsatisfactory basis upon which to assess the tax. 
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Field Enforcement 

One of the striking aspects of this tax's operation is disuse of the 
power to make audits of the tax records certain taxpayers and others dealing 
in stocks are required to keep. As explained in sections 4 and 5, a taxpayer's 
only contact with the tax administrator is his request to purchase stamps. It 
would seem. then, that spot checks of stock transactions as reflected by the 
required records would be an important step in the enforcement of the tax. 

An examination of section 2 of this chapter will show that there are 
many situations to which the tax is applicable but which are difficult for tax 
enforcement personnel to discover. Thus it seems that this tax, especially, 
must depend upon the taxpayer to learn that he is engaged in a taxable trans-
action, to compute the tax due, and to pay it by affixing the stamp. 

These factors in field enforcement of the tax may deserve special 
legislative attention and may indicate that thought should be given to a means 
for providing whatever is needed to facilitate energetic enforcement of the 
tax. Payment of the tax by only part of those who owe it works a discrimi-
nation against those who pay and means that the full revenue potential of the 
levy is not realized. 

Operational Discriminations 

In having the effect of taxing a greater portion of the business of the 
over-the-counter security dealer than that of the brokerage house and of 
taxing the transfers on the books of corporations chartered in Texas when 
that is the only contact of the transaction with the state. the tax in its 
operations may be reaching results not anticipated when it was enacted. Some 
of the effects of the tax may be resulting in unintended discriminations. 
Reasons for these results are explored in sections 2 and 5 of this chapter. 

Some of these reasons are beyond the reach of legislative remedy, 
such as the practical and legal limits on the power or jurisdiction of the 
state to tax and the customs and structure of security marketing. However, 
in any consideration of the assessment on stock transfers, this aspect of the 
tax should be kept in mind. 

Alternate Method of Tax Payment 

Payment of the stock transfer tax is made by buying tax stamps from 
the Comptroller and affixing the proper number of stamps to the appropriate 
document. When a tax employs the stamp method of payment, certain addi-
tional administrative costs are experienced. For example, the costs of 
printing, storing, handling, and shipping stamps are incurred. Apparently 
to reduce cost to the state and to minimize handling costs and inconvenience 
to the taxpayer, several states now permit taxpayers to make their transfer 
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tax payments in cash without buying stamps. Careful keeping and auditing of 
tax records permits certain classes of taxpayers to use this method. A major 
portion of the New York tax is ndw paid in this manner. 

In considering any such change in the Texas law, account should be talon 
of the fact all persons dealing in secutities in the state must be registered with 
the Secretary of State. 97  It is probable that the large proportion of stock 
transfers in Texas involve a registered dealer, agent, or broker. This regis-
tration might be considered as the control device for those permitted to use 
the cash payment method. Before any change is made, it may be necessary to 
examine the matter in detail; it is possible that this payment device is work-
able only in a state like New York, where the major stock exchanges are 
located. 

In conclusion, it might be noted that this excise tax touches an area 
of economic activity that is somewhat complex and one in which essentially 
the same transaction may be formulated in a variety of ways. The tax law 
has had only a limited interpretative development in Texas so that substantial 
questions of the tax's applicability have not yet been authoritatively determined. 
About one-half its revenue is the result of the tax stamp sales to persons out-
side Texas. It has never developed into a major tax-revenue producer, 
presently yielding about a quarter of a million dollars a year and something 
less than one per cent of the state's total tax revenues. Although it is a minor 
tax measured from the viewpoint of its comparative revenue yield, it does 
touch a number of people and transactions and so may deserve attention. 

97 
Tex. Civ. Stat. (Vernon, 1948) art. 600 a, sec. 5. 
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Chapter V 

ALCOHOLIC BEVERAGES TAXES 

SECTION 1 - HISTORICAL AND LEGAL DEVELOPMENT 

In any discussion of alcoholic beverages, taxation for revenue cannot 
be completely isolated from regulation designed to control liquor traffic, use, 
and consumption. Both state policy decisions and administrative machinery 
regarding these two functions are closely interwoven. Although the following 
discussion is primarily concerned with taxes, attention is given to the develop-
ment of other than purely tax aspects. 

Alcoholic beverages are of three general types, those produced by the 
fermentation of cereal malt, those produced by fermentation of fruit juices, 
and those distilled from fermented cereals. Cereal malt beverages include 
beer, ale, bitters and stout; wine is produced from fruit juices; and distilled 
spirits include a variety of liquors, whiskies, brandies, rums and other 
intoxicants produced by distillation. 

Beer 

Beer was probably the first alcoholic beverage produced by man, and 
its origin is hidden in antiquity. 1  Herodotus, the early Greek historian, 
credited the beginning of brewing to Isis, the Egyptian goddess of fertility and 
motherhood. Babylonian clay documents estimated to have been prepared 
around 6000 B. C. purportedly depict a crude brewery in operation. Sixteen 
distinct types of Babylonian beer are recorded by 4000 B. C. , and four differ-

ent kinds were in use during the reign of the Egyptian Pharoahs about 2000B. C. 
China used a fermented beverage resembling beer as early as 2200 B. C., and 
the Incas made beverages from fermented corn long before the discovery of 
America. Cereal beverages were also common in ancient Germany, Spain, and 
France.. A. visitor to England in the Fourth Century B. C. recorded the pro-
duction of a fermented beverage from grain and honey. Central American 
Indians greeting Columbus on one of his voyages in 1502 are said to have present-
ed him with a beverage made from fermented maize and resembling English 
beer. The brewing of beer was controlled by guilds during the Middle Ages, 
especially in England and Germany. Pasteur's studies of yeast fermentation in 
the 1860's contributed to the scientific production of beer. 

1 
The material for the history of beer is drawn largely from Encyclopedia 
Americana,(New York: Americana Corp. , 1946), vol. I, p. 257 and 
Encyclopaedia Britannica (Chicago: Encyclopaedia Britannica Corp. , 1951), 
vol. 2, pp. 212-214 and vol. 4, p. 101. 
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Wine 

Although the origin of wine is almost as ancient as the first production 
of beer, it is generally believed that wine was first prepared in the area 
surrounding the Caspian Sea. 2  Egyptian records mention wine as early as 
2400 B. C. , and the Chinese record its use around 2000 B. C. At about that 
time Hammurabi, the great Babylonian lawgiver, is reputed to have decreed 
the death penalty for a wine-seller who permitted riotous assemblies in his 
place of business. There are many Biblical references to wine and the grow-
ing of grapes, and the Greeks knew wine by the Eighth Century B. C. The 
Phoenicians are credited with transplanting vines to France around 600 B. C. 
The Romans adopted viniculture from the Greeks, and, after their capture of 
Gaul (France), wine-making flourished throughout the Mediterranean area and 

Western Europe. Early explorers of the American continent reported an 
abundance of wild grapes, and the growing of grapes was encouraged by the 
Franciscan fathers in California as early as 1729. 

Distilled Spirits 

The distillation of alcohol from fermented cereals developed much later 
than either the brewing of beer or the manufacture of wine. 2  The word "alco-
hol" is derived from Arabic, and its distillation was supposedly effected by 
Arabian alchemists. Use of distilled fermented liquors was recorded in the 

11th Century, and distillation had become common by the 16th and 17th 
Centuries. The most common term attached to alcoholic beverages, "whisky," 

reputedly evolved from an old Irish word "usquebaugh." The production of 
whisky early became a major occupation of the Scots. Other distilled spirits 
are brandies (made by distilling wines made from various fruits), rum (made 
from the fermented products of sugar cane ), gin (distilled from cereal mashes 
containing juniper seeds) and cordials and liqueurs, (compounded of alcohol, 
flavoring agents, and sugar). 

Early Taxation of Alcoholic Beverages 

Ale was first mentioned in E nglish law in 694 when a Welsh king 
levied a tax payable in ale. 4

In 1728, ale-booths became subject to statutory 
regulation, and the Norman princes fixed the price of ale. The regulation of 
brewing on the Continent was first undertaken by the brewers themselves, who 
established guilds in the 14th Century. Licensing began in England in 1621 
when ale houses were licensed and a tax, graduated according to retail price, 
was first imposed on ale during the reign of Charles II (1660-1885). 

This discussion of the history of wine is based chiefly upon Encyclopedia 
Americana, vol. 17, pp 461-462 and Encyclopaedia Britannica, vol. Z5, p. 652. 

2  A discussion of the history and distillation of alcohol may be found in 
Encyclopedia Americana, vol. 9, p. 184 and Encyclopaedia Britannica, 
vol. Z5, p. 569. 

4 Encyclopedia Americana,vol. 1, p. 257, and vol. 4, p. 476. 
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Alcoholic Beverages in Colonial America 

By the time colonization began in New England, brewing, the ferment-
ing of wines, and distillation were all sufficiently advanced to be of general 
knowledge. The colonies early faced the problem of regulation of alcoholic 

5 beverages. As early as 1622 the West India Company maintained a brewery 
in the area between the present Wall and Hudson Streets on Manhattan Island. 
The distillation of rum was started by the Dutch on Staten Island in 1628, 
using molasses imported from the West Indies. Other alcoholic beverages 
were distilled in the colonies on a commercial scale as early as 1648. 

The Massachusetts Bay Colony was probably the first to institute a 
system of licensing when it required prospective liquor dealers to secure 
permission of the governor beginning in 1622. Eleven years later, that 
colony imposed a revenue tax on liquor. The same year, 1644, New York 
imposed an excise on beer, wine, and brandy. Connecticut was also a lead-
er in liquor regulation; in 1650, it taxed domestic manufacture of liquors and 
imposed one of the first import tariffs levied on the North American continent. 
Five years later, the colony went even further by fixing liquor prices. 

Virginia also introduced several innovations in the alcoholic beverage 
regulation. After attempting the prohibition of all beverages except beer from 
1644 to 1652, Virginia's Great Assembly granted an apparently exclusive mono-
poly to a citizen to "distill and brew" within that colony. In 1677, Virginia 
restricted the number of licenses to two taverns in each county, a control de-
vice now utilized by some states. Licensing began in South Carolina in 1686. 

Federal Regulation and Taxation 

The first Congress under the federal Constitution, however imposed 
an import duty on distilled spirits during its first session in 1789. These 
duties were raised in 1790, and in 1791 domestic beverage production was 
made subject to tax at a lower rate. 

5  Acts of colonial legislative bodies concerning alcoholic beverages may be 
found in "Liquor Regulation in America 1619-1920, " Congressional 
Digest (January , 1922), vol. 12, no. 1, p. 2. References to early manu-
facture of alcoholic beverages are contained in Harvey W. Wiley, 
Beverages and Their Adulteration (Philadelphia: P. Blaikston's Sons and 

Co. , 1919), at pp. 186,292,297. 
6 "Acts of Congress Imposing Duties or Internal Revenue on Distilled Spirits 

(1789-1922), "Leg. Ref. Service, Library of Congress, August, 1922, 
unpublished manuscript, Texas State Library) p. 1. 
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The latter excise was strongly resented by farmers in sections of 
Pennsylvania, Virginia, and North Carolina where the distillation of alcoholic 
beverages was a profitable sideline to agriculture. Their resentment was 
climaxed by the so-called Whiskey Rebellion. After President Washington 
ordered the militia into rebellious areas in 1794, the disturbance was quelled 
without bloodshed. Besides assuring the future collection of such excises, 
the incident marked the first instance of a president employing his 
executive powers under the new Constitution. 

Retail dealers in foreign distilled spirits were first required to 
secure federal licenses under an act of 1794; and distillers were included in 
1797. Not until 1862 were federal license taxes required of wholesalers and 
retailers generally. Except for wholesalers' and retailers' licenses, these 
taxes and licenses have continued in effect with varying rates to the present 
date. 

Alcoholic Beverage Taxation Under the Republic of Texas 

The first taxes on distilled spirits and malt beverages in Texas were 
enacted in 1826 as import duties to finance the fledgling republic. This duty 
amounted to 45 per cent of value and made no distinction as to proof or type. 7  

The first graduated ad valorem rates were applied the next year, and 
malt liquors were exempted. The conclusion of a treaty with France in 1829 
reduced imports on French liquors, and they were abolished altogether by 
proclamation of President Mirabeau B. Lamar in February, 1840, apparent-
ly as a gesture to influence France to guarantee a pending Texas loan. 8  

The first Texas act requiring retailers of wine and spirituous liquors 
to secure licenses was passed on June 12, 1827. They, as well as owners 
of inns and taverns, were subjected to a tax of $100 plus an additional $100 
if engaged in both retailing and the business of operating a tavern or inn. 9  
Thus a rough differentiation between "on-premise" and "off-premise" licenses 
was created. This distinction existed only for wine and liquor, however, for 
persons selling cider or malt beverages exclusively were exempt. 

Two significant developments occurred in 1840. 
10  For the first time, 

a tax was levied on spirituous liquors distilled in the republic at the rate of 
five cents per gallon. Perhaps to produce a general conformity between in-
ternal taxes and imposts, specific, rather than ad valorem, rates were pre-
scribed for some imported distilled spirits and wines. Second, all retail 
businesses were subjected to a license fee of $100 and a tax of 50 cents on 

7  Gammel's Laws, vol. 1, p. 1207. 
8 Ibid., vol. II, pp. 660 - 662. 
9 Ibid., vol. I, p. 1221. 
10 Ibid. , vol. II, pp. 191, 200, 216, 272. 
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each $100 of merchandise sold. Retail liquor dealers and inn and tavern 
owners were liable for these taxes in addition to other license fees. The 
policy of imposing special levies upon the alcoholic beverage industry in 
addition to general business taxes was thus initiated, and has been 
followed almost continuously since that date. At the same time, a 

distinction was made between retail and wholesale dealers, with higher 
rates imposed on retailers. This pattern of alcoholic beverage taxation 
was not altered during the remaining years of the republic. In fact, 
variations of this approach were utilized throughout the remainder of the 

19th Century. 

State Licensing 

In 1848, after Texas was admitted to the United States, the specific 
license taxes for wholesalers and retailers of alcoholic beverages in 
quantities of a quart or more were deleted, leaving these businesses sub- 11 
ject only to the general business tax on each $100 of merchandise purchased. 
The tax rate on retailers selling in lesser quantities remained at a fixed 
annual rate, but they were not liable for the tax based on volume of purchases. 

An anti-liquor movement climaxing in 1855 is credited with decreasing 
both the number of retail liquor establishments and revenues from the alco-
holic beverage taxes. 12  Under an act approved in 1856, counties were author-

ized to collect a tax of $250 from every person desiring to sell spirituous, 
vinous, or other intoxicating liquors in quantities of less than a quart. 
Revenues, fines, and penalties from this tax could be only for the payment of 
general and petit jurors. 12  This permissive county levy apparently replaced 
the state tax, since the license tax for these retail outlets was omitted from 
the revised tax statute in 1858. The state tax on purchases for businesses 
selling larger quantities of alcoholic beverages (wholesalers) was retained. 

Alcoholic Beverages and the Civil War 

The 1848 and 1858 tax rates on alcoholic beverages were re-enacted 
by the Legislature in 1861 after Texas seceded and joined the Confederacy. 

Additional financial burdens resulting from the war did not produce a marked 
change in state taxation until 1862, when the tax on gross sales of alcoholic 
beverages and other commodities was increased. The first Texas taxes on 
breweries and distilleries were levied in the same act at $20 and $50 
re spectively. 14  

11 Ibid., vol. III, pp 151-152. 
12 E. T. Miller, A Financial History of Texas, University of Texas Bulletin 

No. 27. (Austin: University of Texas Press, 1916), pp. 112-112. 
12 Gammel's Laws, vol. IV, p. 247. 
14 Ibid. , vol. V, pp. 494, 495. 

220 



By March of 1862, the need for revenue had become so critical that 
the general tax on gross sales was doubled. 

In an apparent effort to conserve corn for war and related purposes, 
the tax on distilleries was raised to $1,000 per still, and in December of 
1862, county courts were authorized to ban distilling as "prejudicial to 
public subsistence." 15  

A complete overhaul of all state taxes was effected about this time. 
The need for revenue had evidently reached drastic proportions, and new 
occupation taxes and the first specialized corporate taxes were imposed. 
In an act titled "Income Taxes on Sales of Distilled Spirits, Fermented 16 
Liquors and Wines, " graduated rates based on sales prices were prescribed. 

Beer, though not specifically mentioned, was evidently considered a 
"fermented liquor." Wines made in Texas were exempt. Although desig-
nated an "income tax" this new levy was in reality only a variation of the 1848 
act combining volume of trade with sales price. 

Counties, cities, and towns were prohibited from levying taxes on 
these subjects, apparently repealing the permissive legislation discussed 
above. County courts, however, were authorized to determine that alcoholic 
beverages conformed to provisions of the law concerning proof and adulter-
ation. 

Enacted strictly as a war-time measure and providing unusually high 
rates, the taxes were to be collected only until the conclusion of the war and 
ratification of a treaty with the United States. They remained in effect for 
slightly less than one year. 

The tax on stills was reimposed on a graduated scale on November 15, 
1864, and the taxes graduated according to sales price per gallon were re-
placed by a five-per-cent levy on all sales of alcoholic beverages, including 
beer and wine. The quantity unit dividing retailers from wholesalers was 
changed from a quart to a gallon, and flat-rate levies of $250 were charged 
retailers of alcoholic beverages in addition to the $100 tax imposed on all 
retailers. 17  

Under the "Reconstruction" 

The end of confederate rule in Texas did not formally end until the 
meeting of the constitutional convention of 1866. This convention, by ordi-
nance, increased the sales tax for persons selling vinous or spirituous 
liquors in quantities of less than one quart. Bars, drinking saloons, and 
dram shops were taxed at a flat rate. Distilleries were taxed $20 for each 
still with a capacity of 80 gallons or less and $60 for each with a larger ca- 

15 Ibid. , pp. 612, 702, and 702. 
16 Ibid. , pp. 670-674. 

17 Ibid. , pp. 812-815. 
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pa city. 

As soon as the Legislature met, it enacted a general graduated income 
tax on each "person, firm, corporation or association doing business" which 
replaced sales tax so far as dealers in alcoholic beverages were concerned. 
At the same time, the license tax on establishments was re-enacted on the basis 
of sales of a quart or less, $200 , and sales of more than a quart but less than a 

gallon, $100, 19  Taxes on breweries and distilleries were omitted. 

The Tax Pattern Stabilizes 

Although the income tax lasted only until 1871 and was replaced by a 
general business tax based on gross purchases, the policy of graduating license 
taxes according to quantities of individual sales was followed until the advent of 
prohibition in 1919. The dividing unit varied between a quart and a gallon. 
Domestic wine was exempted in 1870 and domestic beer in 1871. A $50 tax on 
breweries was reimposed in 1871, but both distilleries and breweries were 
omitted from tax acts after that date. 20  Beginning in 1876, persons selling 
beer exclusively were subjected to a lower license tax, and this procedure has 

El been generally followed. 

In 1879, the so-called "bell punch law" was enacted, introducing a 
novel method of taxing alcoholic beverages. 22  Besides the usual annual gradu-
ated license taxes on individual sales, a tax of two cents was levied on each 
spirituous, vinous, or mixed drink and one-half cent on each drink of beer. 
Before serving a drink to a customer, proprietors of retail establishments and 
their employees were required to register it on machines furnished by the 
Comptroller for a $10 annual fee. One machine was required to be marked 
"alcoholic" and the other "malt." Both were designed to ring a bell as each 
drink was registered. Cities and towns were authorized to levy taxes of 1/4 
cent and 1/8 cent on each alcoholic drink or drink of beer, respectively. 
This innovation was discarded two years later in 1881 and alcoholic beverages 
taxes were restored on the previous base of total purchases. The only 
significant change between 1881 and 1907 was the requirement, adopte d  in 1897, 
that prescription liquor dealers in dry areas pay a $200 license fee. 

 

Local Option 

Before adoption of the Constitution of 1876, the prohibition of sales of 
alcoholic beverages in specific areas or governmental units was usually 
accomplished by legislative act. An early example of this practice was an act 
of April 8, 1861, prohibiting the sale of intoxicating liquors -- whether alcohol-
ic, malt, distilled, or brewed - within three miles of Baylor University, then 
located at Independence. 24  The Constitution of 1867 provided that the Legis- 

18 Ordinance No. 5 of Constitutional Convention of 1866, Gammel's Laws, vol. V, 
p. 890. 

20 Ibid. , vol. VI, p. 947. 
21  Ibid.  , vol. VIII, p. 1079. 
22 Ibid. , pp. 1271, ff. 
22 Ibid.  , vol. X, p. 1278. 
24 lbid. , vol. V, p. 422. 

19 Gammel's Laws, vol. V, p. 1009. 
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lature could prohibit the sale of intoxicating beverages "in the immediate 
vicinity" of any college or seminary, provided it was not located in a county 

seat or the state capital. 25  By 1875, this practice had become so common that 
the sale of alcoholic beverages within two miles of 26 named places was pro-
hibited by legislative act and one such prohibition repealed. 26  The next year 

statutory prohibition was provided for 86 places. 27  This condition undoubtedly 

influenced the Constitutional Convention of 1875 to provide for local option. 
The first enabling act under this provision was passed the same year. 28  

In 1882, refunds of license fees were authorized for liquor dealers pre-
vented from utilizing a license for the full period of issue because a local option 
election voted the area "dry." 29 This provision is found in the present Liquor 
Control Act, and has consistently been the only refund permitted. 

Enforcing Local Option 

From 1907 to 1920, alcoholic beverages legislation was concerned 
largely with enforcement of local option, but several acts dealt with licensing. 
The Legislature took several significant steps in 1907. Besides raising the 
license fee for retail dealers and enacting extensive regulatory provisions, it 
levied two new taxes on alcoholic beverages. 

Wholesale dealers in spirituous, vinous, and malt liquors or medi-
cated bitters capable of producing intoxication were required to pay a quarterly 
tax of one-half per cent of gross receipts to the Comptroller. 20  At the same 

time, the general business tax graduated according to gross purchases, which 
had replaced the income tax in 1871 and bee` increased several times, was re-
pealed. 21  Retail dealers in non-intoxicating malt liquors such as "Uno," 
"Ino," "Frosty," "tin-top, " and "tee tottle" in dry territory were required to 

pay a state license tax of $2, 000. Cities, counties, and other local subdivisions 
could levy a tax of one-half that amount. 22  Cold storage places in dry areas 

where intoxicating liquors were kept for other persons were subject to the 
same tax rate. In addition, the Legislature enacted a license tax of $4, 000 on 
solicitors for intoxicating liquors in dry territory. Counties, cities, and towns 
could collect half these rates. 

License fees for retailers of intoxicating liquors were left unchanged in 
a subsequent enactment revising the tax statute extensively. The Comptroller 
was authorized to collect a preliminary permit fee from each applicant.. 
Licenses could be issued by the county clerk only after approval of county 
courts following public hearing, payment of the fee, and the filing of a lengthy 
statement by the applicant testifying to his knowledge of the law. Many of 
25 Tex. Const . of 1867, sec. 48; Gammel's Laws, vol. VII, p. 427. 
26 Gammel's Laws, vol. VIII, p. 22a. 
27 .112:11., pp. 595,612,-621,626,657,722. 
28 	, p. 862. 
29 	, vol. IX, p. 416. 
20 777t7 20th Leg. , 1st C.S. 1907, ch. 18, sec. 11. 
21 _Ibid.,  ch. 25, p. 57. 	• 
22 Ibid. , pp. 212-214. 
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these provisions were incorporated in the first Liquor Control Act adopted 
after prohibition repeal. Not more than one permit could be issued for each 
500 inhabitants of any city, town, or justice precinct. Population was to be de-
termined by multiplying by six the number of scholastics as certified by the 
county school superintendent. 22  According to available records, this is the 
only statute directly limiting the number of licenses that might be issued. 

In 1912, all solicitations for alcoholic beverages, by mail or otherwise, 
in dry areas, were prohibited. 24  This act apparently rendered inoperative the 

$4, 000 license tax on solicitors . Taxes on retail dealers of non-intoxicating 
malt beverages and cold storage places in dry areas, however, were unaffected 
until enactment of state-wide statutory prohibition in 1918. In addition, 
annual license taxes on retailers at $275 for distilled spirits and wines and 
$62.50 for malt liquors and on wholesalers at the rate of one-half per cent of 
gross receipts were still in force when prohibition became effective. 

State Alcoholic Beverage Revenues, 1910 - 1920 

It is interesting to note the fluctuations in revenue during the period 1910-
1920 when prohibition sentiment was increasing in volume. 

1910 $723,748 1915 $ 819,124 
1911 788, 022 1916 770, 750 
1912 783, 687 1917 829, 187 
1913 821, 250 1918 742, 812 
1914 819,062 1919 11,562 

Prohibition figured prominently in the Democratic primary elections of 1910, 1914, 
and 1916 and in state elections of 1911 and 1919. Democrats favoring submission 
of a constitutional amendment were in the majority in 1910 and 1916. Some 
variation in revenues occurred in all election years, the most drastic being the 
decrease of 1916. The adoption of state prohibition in 1919 dried up a tax revenue 
source that had been producing however, illion dollars annually. 

National Prohibition 

The question of prohibition began with the earliest colonies. Generally 
speaking, howevg

35
r, three great waves of prohibition sentiment have swept the 

United States. 	The first, which reached its peak about 1855, resulted in the 
adoption of prohibition in many New England states. T
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33  Acts 31st Leg. , 1st C. 5.,190g, pp. 2 9 3.,  ff. 
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The second great flurry of prohibition activity came in the latter part 
of the 19th Century, producing such organizations as the Prohibition Party, 
the Women's Christian Temperance Union, and the Anti-Saloon League. 
Nation-wide prohibition by constitutional amendment was first proposed in 
1876 and figured prominently in politics throughout the late 19th and early 20th 
Centuries. 

Actually, it was a revitalized continuation of this movement, combined 
with conditions occasioned by World War. I, that eventually brought about 
national prohibition in 1920. The production of alcohol for war purposes be-
came a prime necessity, and conservation of manpower was imperative. 
There began a kind of "creeping" statutory prohibition which climaxed with an 
act approved November 21, 1918, prohibiting the sale of distilled spirits for 
beverage purposes after June 20, 1919. 26  

The joint resolution proposing nation-wide constitutional prohibition as 
passed by congress December 19, 1917. It became effective January 16, 1920, 
one year after ratification, and there followed 12 years of the so-called "Great 
Experiment" in American government. 

Prohibition in Texas 

The Texas Constitution of 1876 contained a local option provision, 
27

and 
the first state Prohibition Party convention was held in 1884. In the succeeding 
three years, the groundwork was laid for submission of the first "bone-dry" 

constitutional amendment in 1887. It was defeated, but eventually the major 
parties were forced to take cognizance of the prohibition issue, which received 
considerable legislative attention in the second decade of the 20th Century. The 
national pattern was repeated in Texas, with the Legislature in 1918 enacting 
measures providing for both State-wide prohibition and ratification of the 
eighteenth amendment to the federal constitution. 28  Thus Texas had statutory 
prohibition some two years prior to the effective date of national prohibition and 
almost a year before adoption of the state constitutional amendment. 

Enforcement of Prohibition 

The first national enforcement act was passed over the president's veto 
in October, 1919, 29  and was constantly being amended throughout the 1920's. 
Texas' first enforcement act was enacted in May, 1919, and during the next 

decade, major effort was directed toward obtaining strict observance of the law. 

26  40 Stat. 82, ch. 212 , p. 1046. 

27  Complete Texas Statutes, 1928 (Vernon's) Constitution of the State of Texas, 

art. XVI, S ec. 20, p. XXXIV, 
28 Acts, 25th Leg. , 4th C. S. , 1918, pp. 27 and 200. 

2 9 40 Stat. 205, ch. 85. 
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National prohibition was initially enforced through a Prohibition Unit 

of the Bureau of Internal Revenue. 40  In addition, the Customs Bureau, 
Coast Guard, and the Attorney General's Department exercised enforcement 
authority. For the first five years, administrative organization underwent 
constant change. Enforcement districts, originally numbering eighteen, were 
increased to forty-eight, coinciding with state boundaries and then later re-

duced to 24, comprised of judicial districts. A. Bureau of Prohibition was 
created in 1927 and enforcement personnel placed under Civil Service juris-

diction. 

Enforcement did not prove easy, however. A Senatorial investigation 
in 1926 revealed considerable evasion through the diversion of industrial 
alcohol and medicinal spirits, smuggling, and, in the South and Midwest, the 

production of moonshine liquor. The so-called "Wichersham Commission, " 
in its report dated January 7, 1921, noted that of 17,972 persons appointed to 
the prohibition service from 1920 to 1920, 11,982 had been separated without 
prejudice and 1, 604 dismissed for cause. 41  Almost 10 per cent of those 
employed were discharged for grounds including bribery, extortion, theft, 
falsification of records, conspiracy, forgery, and perjury. Among its con-
clusions, the Commission noted that, after ten years, there was still no 
adequate observance of the law. They did not recommend repeal, however. 
Effective enforcement depended largely upon local officials. In Texas, al-
though the Comptroller was charged with responsibility for collection of minor 
license fees for such sales as were authorized, no special enforcement 
machinery was provided. Generally, state and local law enforcement officials 

were charged with this duty. 

Repeal -- National and State 

The prohibition issue became overshadowed by the problems of the 
depression. In a federal revenue measure approved March 22, 1922, 
beverages which contained not more than 2.2 per cent of alcohol by weight 
were exempted from provisions of the National Prohibition Act. 42  

The joint resolution proposing repeal of national prohibition was 
passed by Congress in March, 1922. 42  With ratification by the 26th state on 
December 2, 1922, the new amendment was certified as effective by the acting 

Secretary of State. 44  However, restrictive state constitutional and statutory 

provisions remained in force. 

40 Enforcement of Prohibition Laws of the United States, Report of National 
Commission on Law Enforcement and Observance. (Wash. :Gov't. Printing 

41 Ibid. , p. 17. 	 Office, 1921). 

42 48 Stat. 16 (1922). 
42 47 Stat. 1625. 
44 E. So Brown, Ratification of the Twenty-first Amendment to the Constitution 

of the United States (Ann Arbor: University of Michigan Press, 1938) p. 5. 

226 



Anti-prohibition sentiment in Texas had reached strong proportions 
by 1922, when the Democratic Party platform called for repeal of the 18th 
Amendment and "immediate modification" of national prohibition to permit 
sale of "beer and other beverages of such alcoholic content as is permissible 
under the (federal) Constitution. " 45 

The Legislature submitted the question of legalizing 2.2 beer in the 

1922 election, and it was approved 217, 240 to 186, 212. The repeal issue 
came to a vote in 1925, and results of the election ended 16 years of pro-
hibition in Texas, effective August 24 of that year. 

Beer Regulation -- 1922 - 1925 

When Texas voters legalized beer in the 1922 election, the Legislature 
had already provided a regulatory and tax act, conditioned upon adoption of the 

4 amendment. 6  

For licensing, beer manufacturers and distributors were divided into 
four classes, and graduated rates from $50 to $500 were provided. Licenses 
were issued and fees collected on a county level, with county officials 
compensated upon a fee basis. Both counties and cities were permitted to levy 
license fees at one-half the State rate. In addition to license fees, a tax of $1.50 

per barrel was levied on beer sold, stored, or distributed in the state or im-
ported into the state except that stored by manufacturers. The State Treasurer 
was made responsible for the design, printing, and sale of stamps to be affixed 
to each original container so as to be mutilated when the container was opened. 

Revenue from both the license fees and the stamp tax were allocated one-
half to the Available School Fund and one-half to the General Revenue Fund. 

Creation of the Texas Liquor Control Board 

Repeal of prohibition necessitated a new regulatory and tax act, and the 
Legislature was accordingly convened in special session on September 16, 1925. 
At the election which repealed state prohibition the electorate rejected by an 
overwhelming majority a proposed constitutional amendment authorizing Texas 

to create a state monopoly for the sale of alcoholic beverages, thus this system 
of control received no consideration. Legislative agreement was not reached 
until November 1 

47
4, and the "Texas Liquor Control Act" became effective the 

following day. 

45 "The Texas Prohibition Referendum, " Pamphlet compiled by Texas Feder-
ation of Anti-Prohibition Clubs (1922). 

46 Acts 42d Leg. , R. S. 1922, ch. 116, pp. 288-204. 
47 Acts 44th Leg. , 2d C. S. 1925, ch. 467, p. 1795. 
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A new agency, the Texas Liquor Control Board, was created to 

administer the control measure. Composed of three members appointed by 
the Governor with consent of the Senate for six-year overlapping terms, the 
board was authorized to appoint an administrator bonded for $10, 000 and 
paid a salary not to exceed $5, 000 per year. The Board and Administrator 
were granted extensive powers and duties over the "manufacture, possession, 
sale, purchase, transportation, importation and delivery of liquor"; the issue, 
control, and cancellation of permits and licenses; the promulgation and en-
forcement of regulations; the imposition of advertising standards; and the use 
of tax-free alcohol for scientific, pharmaceutical, and industrial purposes. 
One member of the board was designated chairman by the Governor, and the 
board and its employees were prohibited from having any interest in the liquor 
business. The board was required to issue an annual report to the Governor 
each January. A somewhat unusual power was granted the board in that it 
might "enter into any and all contracts and comply with the regulations, even 
to the extent of partially or wholly aborgating any provisions" of the act should 
the United States government "provide any plan or method whereby the taxes 
on liquor shall be collected at the source..." 

Regulation of the manufacture and sale of beer was transferred from 
the State Treasurer to the new board. Provisions relating to beer were also 
changed in some respects. Some license fees were lowered, and a temporary 
license permitting sale of beer at picnics, celebrations, or similar events was 
authorized. The licensing period was changed from a calendar year to a 12- 
month period running from the date of issue, and refund of license fees was pro-
hibited except where local option elections changed an area from wet to dry. 
The gallonage tax on beer was lowered from $1.50 to $1.24 per barrel. 
Apparently as a retaliatory measure, an inspection fee of 50 cents per barrel 
was levied on beer stored in Texas but manufactured in a state levying a similar 
storage tax on Texas beer. The State Treasurer was to continue selling stamps, 
but provision was made for their printing under contracts let by the Board of 
Control. Allocation of gallonage tax revenue was changed one-fourth to the 
Available School Fund and three-fourths to the Old Age Assistance Fund, but 
all license tax revenue was earmarked for the General Revenue Fund. 

Wine and Distilled Spirits 

To make a distinction between the distilled spirits and beer business 
"permits," rather than "licenses, " were provided for the manufacture, sale and 
distribution of distilled spirits. The sale or possession of alcoholic beverages 
containing more than 14 per cent alcohol by weight was prohibited on premises 
where malt or vinous beverages were sold for consumption in order to maintain 
the separation at the retail level. Liquor was defined as an alcoholic beverage 

containing more than 4 per cent alcohol by weight Because the "open saloon" 
had been universally condemned and was prohibited under the constitutional 
amendment repeating state prohibition, that term was defined as a place of 
business where distilled intoxicants were sold by the drink or in broken or un-
sealed packages for consumption on the premises. 

228 



As with beer manufacture and sale, a multitude of permits provided 
varying privileges and limitations with fees ranging from $5 to $1,250. 
Application for beer licenses was made to county officials, but liquor per-
mit applications had to be made to the board. Elaborate permit procedures 
designed to protect local interests and autonomy were outlined in the act. 
Bonds varying from $1,000 to $25, 000, fixed at the discretion of the board, 
were required of permittees except for package stores selling wine only. 
Grounds for refusal, suspension, or cancellation of permits were enumerated. 
Pyramiding ownership of retail outlets, wholesale outlets, and manufacturing 
or distilling industries was prohibited, evidently in an attempt to limit the 
number of outlets in the state by preventing manufacturers and wholesalers 
from establishing retail outlets. 

A "personal user" exemption permitted importation of only one quart 

of liquor without a permit. Possession of more than this amount in a dry 
area was declared prima facie evidence that it was possessed for reslae. 

Since the control act was more than a tax measure, election procedures 
for determining an area's "wet" or "dry" status were also provided. Ex-
tensive penalties and unlawful acts were enumerated. 

The first column of the following table shows the gallonage taxes 
imposed by the 1925 act. 

Tax Rates on Distilled Spirits and Wine 

(a) Per gal. of alcoholic liquor 
with minimum, per package 

(b) Per gal. of still wine containing not over 

1935 1936 
$ 	. 80 

.05 
$0.96 

.06 

14% alcohol by volume 

(c) Per gal. of still wine containing between 
14% and 24% alcohol Permittees 

(d) Per gal. of still wine containing more than 
24% alcohol by volume 

. 02 

. 	05 

. 50 

.10 

.20 

.50 

(e) Per gal. of natural sparkling wine .25 .25 

(f) Per gal. of artificially carbonated wine .25 .25 

(g) Per gal. of malt liquor containing more than 
4% alcohol by weight 	 .15 	 .15 

These taxes were payable by affixing stamps to each bottle or containe

1925 

 

1926

esalers, beer and wine wholesalers, wineries, or importers. 
Perrnittees holding liquor for out-of-state shipment were required to store such 
liquor separately, stamped to denote that it was intended for such disposal. No 
tax was required on such liquor, but a charge of 25 cents was made for each 
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stamp. Custody and sale of stamps were responsibilities of the Treasurer, but 

he exercised joint responsibility with the Board of Control for having them 
printed. 

Revenues from both permit fees and stamp sales were divided one-fourth 
to the Available School Fund and three-fourths to the Old Age Assistance Fund. 

Changes in Earmarking 

In a special legislative session called in 1926 to establish a state 
welfare program, the tax rates on distilled spirits and wine were increased as 
indicated in the above table and license and permit fees were allotted to the Old 

Age Assistance Fund." Penalties for possession of untaxed liquor were also 
increased, apparently in an effort to reduce liquor act violations, which posed a 
considerable problem in immediate post-prohibition days. 

Wholesale Revision 

By January 1, 1927, the Liquor Control Act had been in effect thirteen 
and one-half months, and its operation had revealed several inadequacies. 

Accordingly, in his message to the Legislature on January 28, 1927, Governor 
Allred made several suggestions for the improvement of the Liquor Control 
Act. 49  Measures dealing with liquor control and taxation were passed by two 
of the three sessions of the Legislature held that year. 

In re-writing the regulatory act to include distilled spirits after the re-
peal of state prohibition the Legislature in 1925 inadvertently repealed the 
statute permitting the issue of search warrants in cases of liquor control 

violations. This inadvertence caused the Court of Criminal Appeals to observe 
that no authority existed for anyone to issue these search warrants, "no matter 
how flagrant the offense or great the necessity of such search. " 450  The Legis-
lature corrected this omission early in the session. 51  

Liquor- 

A completely revised Liquor Control Act was also passed incorporating 
many of the changes recommended by the Governor. 52  Instead of adopting the 
suggestion that the board be reorganized to provide for three full-time mem-
bers with salaries of $5, 000 annually, the legislature raised the salary of the 
administrator from $5, 000 to $6, 000. It also provided for modification or 
suspension of board rules by district courts pending trial. A new section was 
added making it compulsory for the board or administrator to hold a hearing to 

48  Acts 44th Leg., 2d C, S, 1926, ch. 495, sec. 2, p. 2052. 
49 Legislative Messages of Hon. James V. Allred, Governor of Texas, 1925 

1929, pp. 146-149. 
50 Greenway  et. al. v. State,  101 SW (2d) 569, (1927), p. 570. 
51  Acts , 45th Leg., RS, 1927, ch. 22, p. 42. 
52 Acts, 45th Leg., RS, 1927, ch. 448, art. 1, pp. 1054-1094. 
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determine whether any permit should be canceled or suspended upon petition 
of any mayor, chief of police, city marshall, city attorney, county judge, 

county sheriff, county attorney, or district attorney supported by the sworn 
statement of at least one credible person. The powers and duties of both the 
board and the administrator were further broadened and strengthened, and 
some changes were made in provisions governing permits. 

Two additional steps were taken to supplement the new regulations 
permitting searches and seizures. Acceptance of a license or permit under 
the act was declared to constitute an agreement that any representative or 
agent of the board or any peace officer might enter the licensed premises for 
enforcement of the act. To assure more effective enforcement, the board 
was authorized to commission inspectors as needed, and the Attorney General 
was empowered to appoint as many as six assistant Attorneys General. Their 
office space, salaries, and stenographers were to be furnished by the board. 

The Governor called attention to the necessity for segregating the 
liquor industry from the beer business, especially at the retail level, and 
the Legislature, throughout the new statute, added provisions designed to 
achieve this end. Other changes were made in the course of the general re-
vision. For the first time, records were required of all permittees. "First 

sale, " "retail sale," and "wholesale sale" were defined. The provisions 
permitting individuals to import one quart of liquor for personal use was 
altered to require that tax be paid and stamp affixed. Printing of stamps was 
made the joint duty of the Liquor Control Board and the Board of Control. 

The net proceeds from all sales of confiscated alcoholic beverages 
were appropriated to the board. In addition, a revolving fund of $50, 000 
from revenues derived under the act was appropriated "in addition to any 
appropriation which may be made." No change was made in the allocation of 
receipts from liquor stamp sales and permits. 

Beer 

Regulations governing beer sales and licenses were also largely re-
written. 52  Graduated rates ranging from $500 to $50,000 were prescribed 
for manufacturers of beer according to the number of establishments. The 
first "personal user" importation of beer, not to exceed 24 bottles of 
12 ounces or less or the equivalent in containers of other sized, was 
authorized. 

Final authority for the licensing of beer manufacturers and 
distributors was transferred from county officials to the Liquor Control Board. 
Applicants desiring licenses to manufacture , distribute, or sell beer were re-
quired to make application to the county judge, who held a public hearing. The 

3-3  Ibid. , art. II, pp. 1095-1118. 
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applicant was subjected to a $5 fee for county .  use at the time of hearing. If 
application was approved, payment of fees was made to the county assessor -

collector, but licenses were to be issued by the board. The board was em-
powered to refuse the applications, and refund was authorized in this event. 
Annual applications for renewal of licenses were to be made to the county 
assessor-collector, and payment of a $2 fee for county purposes was required. 
Refunds of license fees were authorized if local option election prevented use 
for the full period issued. 

Distributors and manufacturers were required to record all sales 
daily, such records to be open for inspection of the board during "reasonable 
office hours." The board could also require such other records as it deemed 
necessary. 

Beer stamps were to be provided by the State Treasurer. Importers 
and manufacturers were made primarily responsible for the affixation of 
stamps. Stamps were not required for exported beer. Refunds on stamps 
were authorized conditioned upon the payment of a $5 fee by the licensee 

desiring refund. 

Structural Defects Require Rewrite 

The new Liquor Control Act was hardly passed before it had to be 
revised for the second time by a called session which convened only a few days 
later. 54  Errors in the enrolled bill included incorrect cross references to 
numbered sections, superfluous wording, duplicating penalties, and ambiguous 
terminology in statements of issues to be submitted at local option elections. 

Other changes were also made. Applications were required to be 

notarized. Permittees' records had to be kept for inspection at least two 
years. Importation of beer for personal use was limited to "tax paid" beer. 
Less significant improvements were made in wording and phraseology. 

Not all discrepancies were resolved, however, for a case in October, 

1927, was decided upon the basis of conflicting penalties. 	The violation 
being prosecuted concerned an employee of a retail beer license holder who 
admitted the possession of liquor on the premises. Dismissing the offender 
because of inability to determine the applicable penalty, the Court of 
Criminal Appeals in 1928 directed attention of the Legislature to the discrepancy 
"in order that same may be corrected if such correction be deemed advisable." 
The Legislature took no action until 1942, when a general overhaul of the act was 

accomplished. 

54  Acts 45th Leg. , 1st C. S. 1927, ch. 12, pp. 1760-1772. 

55  Moran v. State, Tex. Civ. App. , 122 5,W. 2d, 218 (1928). 
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Rates Increased in 1941 

The 1927 act remained in effect until 1942 except for some minor changes. 
The following increased rates became effective in 1941: 

Distilled spirits per gal. 	 1.28 
with minimum 	 .08 

Vinous liquor containing not more 
than 14% alcohol by volume per gal. .10 

Vinous liquor containing more than 14% 
but not more than 24% alcohol 
by volume, per gal. .20 

Vinous liquor containing

42,147

than 24% 
alcohol by volume, p2,592l. .50 

Artificially carbonated and natural sparkling 

vinous liquor, per gal. .25 

Malt liquor containing more than 14% alcohol 
by weight, per gal. .15 

56 

For the first time, a tax was levied on liquor prescriptions filled by 
pharmacists at 22 cents each.57 

 This levy considerably reduced the number of 
liquor prescriptions issued. On October, 1941, the Liquor Control Board re-
ported that the number of liquor prescriptions had dropped from 449,288 for 
43,147 gallons in August, 1940, to 3,592 for 445 gallons in August , 1941. 58  

A two-per-cent discount was authorized on sales of liquor stamps when 
purchased in lots of $500 or more. Allocation of three-fourths of the liquor 
stamp tax revenue was changed from the Old Age Assistance to the Omnibus Tax 
Clearance Fu1942.eated by that Legisla1926-1942,remaining one-fourth con-
tinued to go into the Available School Fund. Allocation of permit and license 
revenue was not changed, remaining earmarked for the Old Age Assistance Fund. 
The gallonage tax on beer was not altered and continued to be allotted one-fourth 
to the Available School Fund and three-fourths to the Old Age Assistance Fund. 

First Liquor Cont

21, 

 Board Audit: 1942 

The f

1942,

audit of
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e affairs of the Texas Liquor Control Board was 
issued in 1943. Covering the period 1936-1942, this audit acknowledged that en-
forcement had "been quite successful." 59  At the same time, there was some 

56 Acts 47th Leg. , R. S. 1941, ch. 184, art. VII, pp. 286-288. 
57 Ibid. , art. IX, pp . 291, ff. 

58 "Texas Liquor Control Board Review, " vol. 5, no. 8 (October 1941), p. 2. 
59 "Audit Report and Personnel Survey, Texas Liquor Control Board, December 31, 

1942; 11  State Auditor, 1943, p. 27. 
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discussion of indistinct lines of divisional authority in the board's organization, 
with major criticism directed toward use of the Confiscated Liquor Fund and 
travel expenses. 

Second Major Revision 

Following publication of the Auditor's Report, several changes in the 
Liquor Control Act were made. 

60 
 Because the handling and disposition of 

confiscated liquors had proved one of the most difficult problems, that subject 
received considerable attention. The procedures for seizing illicit beverages 
and alcoholic beverages declared a nuisance by the act, for having the illicit or 
nuisance nature determined by the courts, for paying costs of the proceedings 
and liens, and for disposing of such beverages were specifically detailed. 

Other significant changes in the act included an „overhaul of the 
regulations governing local option elections and their initiation, a strengthening 
of the powers of the board (including the power to standardize the size of 
containers in which liquors were sold and a broadening of grounds for refusal, 
suspension, or cancellation of permits. The conflict in penalties called to the 
attention of the Legislature by the Court of Civil Appeals in 1928 was reconciled. 

Two new types of permits were also provided apparently designed to 
further control importation of alcoholic beverages. 61  Concerning beer, the 
Act further strengthened provisions governing advertising, permissible interest 
of wholesalers and manufacturers in retail outlets, and the powers of the Board. 

At the same time the allocation of alcoholic beverage tax revenue was 
changed. 62  Generally, revenues formerly earmarked for the Old Age Assistance 
Fund were switched to the Clearance Fund, from which revenues are transferred 
to other funds including that for old age assistance. 

The departmental appropriation placed some restrictions upon the use of 
the Confiscated Liquor Fund. Appropriations as itemized in the bill were declared 
to be "the sole and only appropriations made to the Texas Liquor Control Board" 
and were to be paid first out of the Confiscated Liquor Fund until that fund was 
exhausted and then from the sales of distilled spirits, wine and beer stamps 
proportionately. 62  

The Legislature in 1945 required peace officers to make inventories of 
confiscated liquors and tightened board control of these beverages. 

60  Acts; 48th Leg., R. S. 1942, ch. 225, pp. 509-541. 

61  Ibid., Sec. 14, pp. 522-525. 

62 Ibid. , Sec. 25-A,pp.527-528;Sec.25-B,p.528, and Sec. 22, pp. 524-525. 
62 TEM, ch. 400, sec. 1, p. 965. 

244 



The Legislature also relaxed restriction on use of the Confiscated 

Liquor Fund to permit use of 20 per cent of the receipts from sales of 
confiscated liquor for "expenses of purchasing and accumulating evidence as to 
violations" and "expenses incurred in assembling, storage, transportation, sale 
and accounting for such confiscated liquor and property." 64  In the 1947 audit 
report, the administrator was quoted as saying, "I believe the Texas Liquor 
Control Act should be rewritten in its entirety. " His reason was that the 
correction of defects through constant amendment "resulted in a patchwork 
affair." He recommended chronological treatment of subjects and simpli - 
fication. 65  

The auditor also noted that few sales were made of vehicles confiscated 
in connection with illegal activity. Such sales were left to the discretion of the 
courts, the Board having no authority to conduct them. Vehicles were seldom 
sold , the Auditor said, "since agreements can be approved (by the Judges) 
whereby the defendant pleads guilty and pays a large fine instead." 

Elaboration of Detail 

No action was taken in 1947, but the Liquor Control Act was considerably 
lengthened in 1949. Definitions were added, grounds for refusal of permits 
broadened, some 18 new bases for suspension or cancellation of licenses pro-
vided, and privileges granted to permit holders made more concise. A new $1 
permit was provided for physicians. Restrictions on holding various types of 
permits simultaneously were spelled out minutely and unlawful acts further 

6 enumerated. 

The percentage of the confiscated Liquor Fund which might be used by 
the board was increased from 20 to 25 per cent, and any balance remaining at the 
end of a fiscal year was to remain in the fund subject to further appropriation. For 
the first time, a penalty was provided for peace officers who failed to file re-
ports of confiscated liquor with the board. 

The Auditor's 1947 statement that the board had no authority to sell 
confiscated automobiles or vehicles evidently produced a change in the law. 
Such vehicles plus all equipment involved in violations of the act were made 
subject to board disposition except that the board was permitted to retain for its 

own use any confiscated property except alcoholic beverages. 67 

64 Acts, 49th Leg. RS, 1945, ch. 95, p. 145. 
65"Audit Report, Texas Liquor Control Board, January 1, 1946, to September 20, 

1947, " State Auditor (Austin, Texas), p. 20, 
66 Acts 51st Leg., R. S. 1949, ch. 542, pp. 1011-1022. 
67 Ibid. , p. 1024. 
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Provision was also made for an assistant administrator, with the same 
qualifications, bond, powers, and duties granted the administrator; his 
compensation was not specified, but the appropriation bill limited his salary to 
$5,952. 68  

Revisions were also made in beer licensing and regulations. The 

power to issue temporary licenses was taken from the county assessors and 
collectors and given to  the board, and revenue from these licenses was ear- 
marked for its use. 

Change in Method of Taxing Beer 

Effective October 1, 1949, the method of paying beer excise taxes was 
70 

changed from use of stamps to collection from manufacturers and importers. 
 

Importers were required to secure a license for $5. Reports and records were 
provided for enforcement purposes, and taxes became due the 15th of each month 
for the preceding month. The gallonage rate of $1.24 per barrel was not changed. 

Temporary Rate Increase 

All taxes on distilled spirits and beer were raised 10 per cent in 1950. 
These rates were to be in effect from March 1, 1950, to September 1, 1951. 71 

 Revenue from this increase was earmarked for the State Hospital Fund created by 
the act. Although the tax on prescriptions at 22 cents each was not increased in 
this act, proceeds from this tax were distributed as were revenues from other 
rates which were increased. 

Recent Changes 

The 52nd Legislature in 1951 enacted five measures concerning 
intoxicating beverages. 72  One restricted beer sales to cash transactions, one 
further regulated the number and type of permits any one person might hold, one 
prescribed additional privileges and duties for the holders of Wine Only Package 
Store Permits, one required approval by the Liquor Control Board of contracts 
for sale or delivery of liquor over agreed periods of time, and one permitted 
the Liquor Control Board to prescribe rules and regulations for the collection of 

68 Ibid. , ch. 615, Sec. 1, p. 1282 . 
69 Ibid:, ch. 542, p. 1041. 
70 Ibid., pp. 1051-1052. 
71 Acts 51st Leg. , 1st C. S. 1950, ch. 2, art. VII, p. 18, and art. XVI, p. 28. 

72 Acts 52d Leg. , R, S. 1951, ch. 22, pp. 28,29; ch. 66, pp. 110-112; 
ch. 157, pp. 272.- 272; ch. 221, p. 266; ch. 224, p. 270. 
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taxes on wine, including the right to determine whether or not stamps evidencing 
the payment of such tax shall be affixed to the containers." 

The reason for the latter act was that the board had already "devised and 
is now using under a temporary law a method of collecting the tax on wine which 
is satisfactory, and which does not require the affixing of stamps to the 
containers. . . " 

The 10-per-cent temporary tax increase _on intoxicating liquors enacted in 
3 1950 was made permanent with slight changes. 

Conclusion 

The taxation of alcoholic beverages has been part of the Texas revenue 
system since its declaration of independence from Mexico in 1826. Until 1922, 
licensing was the chief method employed. With the adoption of beer gallonage 
taxes at that date, alcoholic beverage revenues began to figure more prominently 
in state finances. These taxes at present account for some $17 million of 
revenue annually. Until state-wide control became a primary aim of state policy, 
administration was generally entrusted to established state agencies. With 
prohibition repeal, both control and tax collection were centralized in the Liquor 
Control Board and constant legislative attention has been required during the past 
seventeen years to perfect both control and tax provisions. Some problems still 
remain to be dealt with, but the larger difficulties have been, in the main, sur-
mounted. 

72 Ibid. , ch. 402, 'sec. VIII, p. 704 and sec. XX, p. 719. 
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SECTION 2 - ORGANIZATIONAL FORM 

Taxes on alcoholic beverages in Texas are of two types. Besides ex-

cise taxes graduated according to alcoholic content and measured in gallons or 
barrels, permits or licenses and fees are required of persons, firms, associa-

tions, and corporations engaged in any phase of the alcoholic beverage business. 
Because the industry has many facets, varied procedures and administrative 
practices are necessary. It is also important to remember that the Liquor Con-
trol Act is concerned not only with tax collection but also with regulation of the 
sale and use of alcoholic beverages, including the enforcement of local option. 
Thus there are no distinct dividing lines between the tax administration func-
tion and the regulatory function. In addition, many agencies and state offi- 
cials are involved in the administration of the control act. Since tax collec-
tion and enforcement is the subject of this discussion, other aspects of liquor 
control will be minimized or omitted. 

Texas Liquor Control Board 

Primary responsibility for administration of the alcoholic beverages 
tax rests with the three-member Liquor Control Board and its administrator. 
The Governor's appointees to the board must have been residents of Texas for 
at least five years, must have no connections with the liquor business, and re-
ceive actual expenses while performing their duties and $10 per diem for not 
more than 60 days in any year. The Liquor Control Act authorizes the board 
to select an administrator to serve at its discretion with a salary of $6, 000 
per year and under bond for $10, 000. This salary limitation, however, has 
apparently been superseded by appropriation acts since 1949. For the years 
beginning September 1, 1949, and September 1, 1950, appropriation for the 
administrator's salary was $7, 200. 74 In 1951, the Legislature increased this 
amount to $8, 004 annually for the 1952 and 1952 fiscal years. 75  The admin-

istrator selects the assistant administrator to act in his absence or inability. 
He must have the same qualifications required of the administrator and post 

the same bond, 76  and is currently paid $6, 600 per year. 77  

Throughout the control act, powers, functions, and duties are as-
signed to the board, to the administrator, and to both concurrently. The 
board is required to specify the duties of the administrator, and if concur-
rent duties and powers are imposed, the board may delegate such powers to 
the administrator. Orders rendered by the administrator in "matters upon 
which he has been empowered to act shall not be subject to change, review, 

(4  Acts 51st Leg., R. S. 1949, ch. 615, sec. 1, p. 1282. 
75  Acts 52d Leg., R.S. 1951, ch. 499, art. III, sec. 1, p. 1280. 
76  Tex. Pen. Code Ann. (Vernon, 1951) art 666 - 5a. 
77  Acts 52d Leg., R. S. 1951, ch. 499, art. III, sec. 1, p. 1380. 
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or decision by the board." All concurrent powers not specifically delegated 
by the board to the administrator are retained by it, and, of course, its ac-
tions in these areas are not "subject to change, review, or revision by the ad- 
ministrator. ,,78  

Among the responsibilities assigned to the board are these: 

(a) To supervise, inspect, and regulate every phase of the business 
of manufacturing, importation, exportation, transportation, 

storage, sale, distribution, possession for the purpose of sale 
and possession of all alcoholic beverages... . 

(b) . . . to prescribe all necessary rules and regulations. . . 

(c) . 	. to require filing of reports. . . 

(d) . . . t o supervise and regulate all licensees and permittees. . . 

(e) . . . to grant, refuse, suspend, or cancel permits or licenses 

(f) . to investigate and aid in prosecution of violations of this Act 
and to make seizures of alcoholic beverages /Utilized/ in con- _ 
travention /Of this Act? . . 

(g) /to regulate labeling, advertising, quality, purity, identity, sani-
tation, and size of containers for alcoholic beverages? 

(h) to license, regulate, and control the use of alcohol and liquor for 
scientific, pharmaceutical, and industrial purposes. . . 

(i) In the event the United States Government shall provide any plan 
or method whereby the taxes on liquor shall be collected at the 
source, . . . to enter into any and all contracts and comply with 
regulations, even to the extent of partially or wholly abrogating 
any provisions /of this Act and? to . 	. receive the portion 

/ of receipts/ allocated to the State of Texas, and to distribute 
the same as in this Act is provided. 

[and] to exercise all other powers, duties, and functions con-
ferred by this Act, and all powers incidental, co nvenient, or 

-7 ( necessary /to the administration of this Act/. 

78 Tex. Pen. Code (Vernon, 1948) art. 666-12a. 
79 Ibid., art. 666-6. 

249 



The only duties specifically imposed upon the administrator by the act make him 
"manager, secretary, and custodian of all records" unless otherwise ordered 
by the board, require that he devote his full time to that office, and permit him 
to choose the assistant administrator. 80  Among powers granted concurrently 

to the board and the administrator are those of appointing employees and of 
fixing their duties and salaries. 

The Liquor Control Board has granted these powers exclusively to the 
administrator; in addition the authority to grant, refuse, cancel and suspend 
permits and licenses; to conduct hearings on permits and licenses and to desig-
nate board members or representatives to hold such hearings; to authenticate 
all records, notices, orders, publications, rules, documents, and reports in 

possession of the board; to investigate matters in connection with alleged vio-
lations by out-of-state wholesalers, brewers, distillers, manufacturers, and 
agents, wineries, and their employees; to make recommendations as to pleas 
of guilty; 81 and to execute the affidavit required on payrolls stating that per-
sons listed on the roll actually performed the duties for which they are being 
paid. 82  Additional duties and powers have been conferred upon the administra-
tor in connection with several of the rules and regulations adopted by the board. 

The board has made extensive use of its power to promulgate rules and 
regulations, current copies of which are available to interested persons and 
license and permit holders. Altogether, from 50 to 75 such regulations deal-
ing with all phases of liquor control are presently in force. Most of them are 
dated between 1927 and 1942. A rule f  or regulation which may result in the im-
position of a penalty can be adopted only after notice and hearing. 

For administrative purposes, the Liquor Control Board is separated 

into four divisions--accounting, auditing, executive, and enforcement--all of 
which perform functions relating directly to administration of alcoholic bever-
age taxes. On December 21, 1950, 250 persons were employed by the board 
as indicated in Chart AB-1. Employees having most to do with tax administra-
tion are concentrated in the License and Permit Section of the Accounting Di-
vision, the Auditing Division, the Chief Examiner's Office in the Executive 
Division, and the Enforcement Division. 

The License and Permit Section consisting of seven employees re-
ceives and processes applications f9r all licenses and permits. The Auditing 
Division receives payments for beer gallonage taxes while permit fees are re-
ceived and tabulated in the Revenues and Expenditures Section of the Accounting 

80 Ibid., art. 666-5; Tex. Pen. Code Ann. (Vernon, 1951) art 666-5(a). 
81 "Rule and Regulation Np. 2-A," Texas Liquor Control Board, dated 

September 1, 1927. 
82 "Rule and Regulation No. 3-B," Texas Liquor Control Board, dated 

September 18, 1929. 
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Division. The 24 employees of the Auditing Division are also responsible for 
audits of taxpayer's reports and records. -Hearings concerning permits and 
licenses are conducted before the Chief Examiner. The largest division, En-
forcement, in 1950 accounted for 12 employees in the Austin office, 142 in 18 
district field offices, and 24 inspectors at border entry points. These em-
ployees, except for the border inspectors who collect gallonage taxes on im-
ported beverages, are concerned with enforcement of both taxation and liquor 
control. 

The State Treasurer 

The Treasurer has custody of distilled spirits and wine gallonage tax 
stamps and sells them to authorized permittees. 62  He may designate any state 

bank as his agent to deliver and collect for stamps. In practice, permittees 
availing themselves of this provision generally request that stamps be sent to 
banks where they do business, and no formal listing of such banks is main-
tained. All state banks are prospective agents. 

Officials Concerned with Printing  of  Liquor Stamps 

Three separate provisions are made for the printing of stamps for the 
payment of gallonage taxes on distilled spirits and wine." In one section, the 
Liquor Control Board is directed to print and furnish to the State Treasurer 
stamps in specified denominations. In another portion of the statute, joint 
responsibility is placed upon the Liquor Board and the Board of Control for 
the engraving or printing of such stamps. For the payment of taxes on liquor 
prescriptions, tax stamps are required to be "prescribed" by the Liquor Board 
and printed "under the direction" of the Board of Control upon the requisition 
of the Liquor Control Board. 

County Officials 

Several county officials are involved in the administration of alco- 
85 

holic beverage license and permit taxes. County judges exercise most authority. 
They receive applications and hold hearings for Wine and ,Beer Retailers' Per-
mits and for all except temporary licenses covering places of business in their 
respective counties and may refuse any application upon grounds specified in 
the act. Where permits are concerned, county judges receive notification from 
the Liquor Control Board of all applications except those for wine and beer 
retailerl carrier, private carrier, industrial agent, manufacturer's agent, 
bonded warehouse and storage permits. 86  This right may be waived, however, 

82 Tex. Pen. Code (Vernon, 1948) art 666-45(b). 
84 Ibid., arts. , 666-21(d), sec. 5, 666-42(a) and 666-21(a). 
85 Ibid., arts. 667-6 and 667-7; Tex. Pen. Code Ann. (Vernon, 1951) art. 

667-5. 
86 Tex. Pen. Code (Vernon, 1948) art. 666-15c. 
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and some judges have been reluctant to either accept or waive notice because 
of the partisan disputes which sometimes arise concerning granting of per-
mits. Because the control act requires that one or the other action be taken 
and in the event notice sent by the Liquor Control Board is returned unopened, 
it is mailed in a plain envelope, without return address, registered mail, re-
turn receipt requested. Thus the judge accepts notice without being initially 

aware that he is doing so. 

County tax assessor-collectors collect Wine and Beer Retailer's 
Permit fees and all except temporary license fees. They also certify to the 
board that applications are approved and fees paid. Should the board refuse 
an application approved by the county judge, the assessor-collector refunds the 
fee. License renewals are made in a similar manner. Assessor-collectors 
are required to make statements of taxes collected at intervals and in the 

manner prescribed by the board. 87  They also collect a $2 fee for county pur-

poses from each applicant filing renewal application. 

County clerks must post notice on the courthouse door of forthcoming 
license or permit hearings and collect a $5 fee for county use at the time of 
hearing on each original application. In addition, county clerks are required 
to furnish the board or its representatives, on demand, certified copies of 
judgments of conviction or any information against persons convicted of vio- 
lating the Liquor Control Act. Each clerk must also certify to the board results 
of local option elections. On August 1 each year, he must report to the board 

the exact wet  or dry status of cities, towns, justice precincts, and the county 

as a whole. 	He must also certify, for each application for permit or license, 
that the address for which the license is sought is in an area where the sale of 

alcoholic beverages is permitted. 89  City clerks must do the same for cities 

as to prohibitions in city charters or ordinances. 

A mayor, chief of police, city marshall, city attorney, county judge, 
sheriff, county attorney, or district attorney of a county where a permittee's 
place of business is located may, by a simple request, compel the board or ad-
ministrator to hold a hearing to determine whether a permit or license should 
be canceled or suspended." Such request must be supported by the sworn 
statement of at least one additional credible person. Recommendations of 
these officials are to be given "due consideration" before granting or refus-
ing any permit. By exercising their rights, county and city officials can in-
fluence the granting, cancellation, or suspension of permits and thereby' 
affect tax collections. 

87 Ibid. , art. 667-11. 
88 Tex. Pen. Code Ann. (Vernon, 1951) art 666-41a. 
89 Ibid., art. 666-54. 
90 Ibid., art. 667-20; Tex. Pen. Code (Vernon, 1948) art. 666-12a. 
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Enforcement Agencies 

As with license and permit procedures, several agencies and officials 
are concerned with enforcement of the Liquor Control Act. The Liquor Control 
Board is the chief enforcement authority. Because its efforts are directed 
toward both enforcement of local option (liquor control) and tax collection, a 
division of these two functions is impossible. The board of the administrator 
is authorized to commission as many inspectors as deemed necessary, 9 1  but 

this grant of authority has little meaning in fact because a practical limit on 
the number is imposed by appropriation acts. These inspectors are supervised 
by the Enforcement Division of the Board and exercise all the powers of police 
officers, coextensive with the borders of the state. The Tax Auditing Division 
of the Board, which audits taxpayers' reports and records to verify taxes paid 
and the Chief Examiner's Office which conducts hearings for cancellation or sus-
pension of permits also contribute to enforcement. 

Peace officers may enter licensed premises to conduct investigations 
or inspections or perform any duties imposed by the act, 9 2  and are authorized 
to seize illicit beverages. 92  Because local officials are largely concerned with 
the preservation of peace and order rather than with tax enforcement, their 
activity may be reflected more in effective enforcement of regulation than in 
higher tax collections. These offices of the city, county, and state are, never-
theless especially charged with enforcement of the act. 94  

Officials Involved in Litigation 

The Attorney General is authorized to appoint as many as six assistant 
Attorneys General, depending upon need as determined by the board, to prose-

cute actions to which the board is a party. 9 5  The statute requires that the board 
pay their salaries and provide them with stenographers and office space. This 
authorization was apparently very necessary early in the enforcement of the 
Liquor Control Act when court actions were numerous. At present, assistant 
attorneys general are requested as needed. During the calendar year 1950, five 
assistants were utilized in the prosecution of 20 cases--19 contempt actions, 5 
temporary injunctions, 1 permanent injunction, and 5 forfeitures. 96  Their 

salaries were paid by the Attorney General, but all expenses incident to those 
suits, including travel and meals, were paid by the board. 

The Attorney General must also institute proceedings for forfeiture of 
charter against any corporation, other than a carrier doing business in the 

91 
92 

Tex. 
Ibid., 

Pen. Code (Vernon, 1948) art. 666-7b. 
art. 	666-

21.

(d). 
93 Tex. Pen. Code Ann. (Vernon, 1951) art. 666-42. 
94 Tex. Pen. C666-12ernon,
92

948) art. 666-31. 
95 Ibid., art. 667-7 (c). 
96 "Sixteenth Annual Report of Texas Liquor666-21.l Board," 1950, p. 31. 
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state when notified of its violation of the act. 97  Amenability of foreign concerns 

to suits in the state is assured by providing that manufacturers, distributors, 
and persons shipping beer into the state must file with the Secretary of State the 
names of their agents upon whom service may be had. Should they fail to do so, 
service may be had upon the Secretary of State, who must send the citation to 
out-of-state manufacturers, distributors, and persons by registered mail, re-

turn receipt requested. 98  This procedure is occasionally utilized. 

Any magistrate upon affidavit of a credible person may issue a search 
warrant for premises where the act is being violated, except that two affidavits 
are required if a residence is involved. 99  County attorneys, district attorneys, 

and the Attorney General must institute proceedings to restrain persons from 
threatened or further violations of the act if informed by affidavit of a credible 

person that such violation has occurred or is about to occur or that a license has 
been wrongfully issued. The district judge having jurisdiction may issue tempo-
rary restraining orders without hearing and grant injunctions, upon notice and 
hearing. The district court clerk must notify the county judge of the county 
where the license was issued and the board of such judgments. 100  

County attorneys, district attorneys, and the Attorney General must 
institute suits for forfeiture of seized beverages and property when notified of 
such seizure. Although sheriffs, constables, and the board are authorized to 
sell confiscated property, liquor sales are made only by the board. 

Decisions of the county court or the board may be appealed to district 
courts which may modify orders, rulings, or decisions of the board refusing, 
canceling, or suspending permits or licenses pending trial on the merits. 
However, the board's decisions may not be altered pending appea1. 101  

One measure of the participation of local attorneys in enforcement of 
the act is the number of violators prosecuted. In calendar year 1950, 4, 376 
criminal cases were filed by county and district attorneys. 1u2  A total of 
2, 557 convictions were secured and $562, 625 collected in fines. Evidence 
upon which these cases were tried was accumulated largely by enforcement 
personnel of the board. 

Summary 

In general, administration of alcoholic beverage taxes is centralized 
in the Liquor Control Board, created primarily for regulation. Other state 

97 	Tex. Pen. Code (Vernon, 1948), art. 666-18. 
98 	Ibid., art. 667-12. 
99 	Ibid., art. 666-20. 
100 Ibid., art. 667-27. 

101 Tex. Pen. Code (Vernon, 1948), art. 666-14. 
102 "Sixteenth Annual Report, Texas Liquor Control Board, 1950, " p. 22. 
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agencies, especially the Treasurer and Attorney General, and local officials, 
chiefly county judges, are also involved. The nature of the board's tasks„ 
taxation and regulation, probably requires the assistance and integrated opera-
tion of these varied agencies in order that the state's policy aims may be 
realized. 
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SECTION 2 - ASSESSMENT 

Alcoholic beverage taxes in Texas consist of four separate levies. 
License and permit fees are imposed on all persons engaged in the alcoholic 
beverage business and gallonage taxes are levied on distilled spirits and beer. 
Although licenses and permits are essentially the same and perhaps designed 
primarily for regulatory purposes, a distinction is made between them which 
facilitates tax administration by assuring control and coverage of legitimate 
operators. Where regulation is intended, the general theory is that license 
or permit fees should be so fixed as to produce only enough revenue to cover 
the cost of regulating the affected business. 	Operating expenses of the 

Liquor Control Board were $1, 078, 575 in 1950, while alcoholic beverage li-
cense and permit fees totaled $1, 287, 460 . Thus these receipts, in a sense, 
compensate the State for the costs of regulation and administration, while gal-
lonage taxes produce revenue to finance other State programs. In general, 
permits are required for persons engaged in any phase of the liquor or wine 
business, while licenses are prescribed for those manufacturing, distributing, 
or retailing beer, and the procedure for granting permits differs from that 
for issuing licenses. Assessment methods for distilled spirits gallonage taxes 
also vary considerably from those for beer. 

In the following discussion, an attempt has been made to deal sepa-
rately with these four levies. However, the present organizational arrange-
ment of the Liquor Control Act often prevents separation. 

1. INTOXICATING LIQUORS 

Distilled Spirits Permits 

The sale, manufacture, distribution and importation of alcoholic 
beverages containing more than 4 per cent alcohol by weight can be engaged 
in only with the express permission of the state granted in the form of a 

"permit." The various permits, fees, and bonds required are given in 
Table AB-1, as well as the number issued in 1950. The large number of per- 
mit types, 22 in all, would appear to present administrative problems. Pack-
age stores account for more than half the permits issued, and several types 
represent exceedingly small fractions of the total. Some types, too, have 
been adopted to serve control purposes. A division between wholesalers and 
retailers is established by defining a retail sale as the sale of three gallons 
or less of distilled spirits. 102  Sales of greater quantities constitute whole-
sale transactions. Wine and Beer Retailers'' Permits, except those issued 
for railway dining, buffet, and club cars, are treated as licenses. Because 
of the differences between permits and licenses, they are discussed in con-

nection with licensing procedures. 

102 Tex. Pen. CodeVernon,  1948), art. 666-22a, (6) and (7). 
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TABLE AB-1 
Permit Tax Rates, Bonds and Number Issued 

Type of Permit 	 Fee 	Bond 	No. Issued 
Calendar 

1950 

1. Brewer's 	 $1,000 	$15,000 	0 
2. Distiller's 	 1, 000 	 25, 000 	0 
3. Class A Winery 	 50 	 5, 000 	2 
4. Class B Winery 	 10 	 1.000 	5 
5. Rectifier's 	 1, 000 	10, 000 	0 
6. Wholesaler's 	 1, 250 	10, 000 	55 
7. Class B Wholesaler's 	 200 	 5, 000 	27 
8. Package Store 	 2, 656 

Population of 25,000 or less 	 125 	 1, 000 
II 	

" 25, 001 to 75, 000 	 175 	 1, 000 
II 	" 75,001 or more 	 250 	 1, 000 

Outside Cities and Towns 	 125 	 1, 000 
Within 2 miles of corporate limits of 
incorporated city or town 	 Same as for 	1, 000 

city 

9. Wine Only Package Store 	 224 
Population of 2,000 or less 	 5. 	 1, 000 

11 	" 2,001 to 5,000 	 7. 50 	1, 000 
II 	

" 5, 001 to 10, 000 	 10. 00 	1, 000 
H 	" 10,001 or more 	 12. 50 	1, 000 

Outside cities and towns 	 5. 	 1, 000 
Within 2 miles of corporate limits 
of incorporated city or town 	 Same as for city 1, 000 

10. Agent's 	 5. 	 1,000 	682 
11. Industrial 	 10. 	 1, 000 	115 
12. Carrier 	 5. 	 None 	116 
13. Private Carrier 	 5. 	 1, 000 	85 
14. Local Cartage 	 5. 	 1, 000 	61 9 
15. Bonded Warehouse 	 100. 	 5, 000 	19 
16. Storage 	 None 	 1, 000 	25 
17. Wine and Beer Retailer's 

for railway, dining, buffet or club car 	 5. 	 None 	97 
18. Wine Bottler's 	 $150 	 $5, 000 	9 
19. Medicinal 	 10 	 1, 000 	6 
20. Physician's 	 1 	 1, 000 	10 
21. Non-resident Seller's 	 None 	 1, 000 	291 
22. Manufacturer's Agent's 	 5 	 1, 000 	222 

16,--3/T5—  
SOURCE: Rates, Tex. Pen. Code, (Vernon, 1948), art. 666-15 1/2, and Tex. Pen. 

code Ann. (Vernon, 1951), Art. 666-15; bonds, "Rule and Re gulation Nos. 
`%-A May 15, 1929, 4-A, (as amended)July 22, 1943 and 4- , Ju 24, 
1944 Texas Liquor Control Board; number of permits issue in 1V5

lie 
 0, 

"Sixteenth Annual Report of the Texas Liquor Control Board, 1950," p. 15. 
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Qualifications of Permittees 

Besides specific qualifications, rights, and privileges attached to 
each type of permit, applicants must meet some general requirements. 104 
They must have been residents of Texas for at least three years; corporations 
must be incorporated under the laws of this state and have at least 51 per cent 
of their stock owned by persons who meet the residence requirement and qualify 
as individual applicants. The stock ownership requirement does not apply if 
the corporation operated in Texas under a charter or permit prior to August 

24, 1925. Partnerships, firms, and associations desiring licenses must be 
wholly composed of persons who have resided in Texas for at least three years. 
Exemptions from the residence and incorporation provisions are granted to 
applicants for Agent's, Industrial, Medicinal, and Carrier's Permits. Addi-
tional qualifications may be gathered from several other provisions of the act, 
especially the grounds for refusal of permits. 105  

Application for Permits 

Application for permits is made directly to the Liquor Control Board .106  

Most applications must be prepared in duplicate, one copy to be filed with the 
board's district office and the other to be mailed to the board in Austin. Dis-
trict enforcement personnel make an investigation "on the spot" and report their 
findings prior to board approval. 

Applicants for Pharmacist's, Medicinal, Brewer's, Distiller's, 
Winery (except Class B Winery), Wholesaler's, Class B Wholesaler's, Wine 
Bottler's, or Package Store Permits must publish notice of application in two 
consecutive issues of a newspaper having circulation in the city, town, or 
county where the place of business is to be located. This announcement must 
include the type of permit for which application is made, exact location of the 
place of business, names of all owners or officers, if a corporation, and the 
trade name of the establishment. 107  Persons who intend to conduct business 
under an assumed name must attach certificates of assumed name prepared 
by the county clerk in conformity with Texas law. 108  Notice of application for 

these permits must be furnished by the board to the county judge unless he 
waives this right in writing. 

When the board receives an application, payment of the fee is detached 

by the Revenues and Expenditures Section and the application forwarded to the 
License and Permit Section where a thorough check is made to assure that the 
applicant has not previously violated the act. If no grounds for refusal are 

104 Ibid., 	art. 666-18. 
105 Tex. Pen. Code Ann. (Vernon, 1951), art. 666-11. 
106 Tex. Pen. Code (Vernon, 1948), art. 666-15c. 
107 Ibid., art. 666-10. 
108 "Rule and Regulation No. 22," September 18, 1929, Texas Liquor Control 
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discovered, the enforcement district office report is favorable, and notice has 
been furnished the county judge, a board hearing is held. Grounds for which 
permits may be refused are enumerated in detail in the act, and refusal by the 
board to issue a permit may be appealed within 20 days to the district court in 
the county in which the applicant resides. 109  

Application forms contain spaces for notarizing certification of county 

or city clerks as to wet or dry status of the area within which permit is to be 
issued, affidavit of the publisher of the notice, a copy of the notice, and waiver 
by county judge of notice of filing application. Permits are effective for 12-
month periods coinciding with the state's fiscal year, and fees are due in ad-
vance. Proportional payments are authorized when part of the fiscal year has 
elapsed prior to issuance of the permit. A fee must be paid and a permit 

ob-tained for each liquor outlet in the state. 

Restrictions Upon Permits and Licenses.  

Extensive restrictions are placed upon the conduct of permittees and 
Licensees. One group of these restrictions is designed to prevent or restrict 
horizontal and vertical integration of business units in the industry. For ex-
ample, no person may own an interest in more than 5 package store. permits 
unless he held such interest prior to May 1, 1949. Any persons owning or hav-
ing an interest in the business of a distiller, brewer, rectifier, wholesaler, 
Class B wholesaler, Class A winery, Class B winery, or wine bottler cannot 
own or have an interest in a retail liquor establishment. 110  Some of these 
restrictions appear to be aimed at establishing a marketing structure in the 
industry, perhaps to aid regulation of liquor traffic and consumption. 

Refunds and Duplicate Permits 

Permit fees are deposited in a Suspense Account in the State Treasury 
until the board approves the application. If the application is refused, refund 
is made. Refunds are also permitted if the results of a local option election 
prevent a permittee's conducting his business for the full year for which a fee 
is paid. 111  Duplicate or corrected permits may be issued when necessary. 

109 Tex. Pen. Code Ann. (Vernon, 1951) art. 666-11, and Tex. Pen. Code 
(Vernon, 1948), art. 666-14. 

110 Acts 52d Leg., R. S. 1951, ch. 66, p. 110, and Tex. Pen. Code .Ann. 
(Vernon, 1951), art. 666-17. The act specifies a number of such limi-

tations. 
111 Tex. Pen. Code (Vernon, 1948), ar2t60666-15b. 



Liquor Stamp Tax 

Gallonage taxes on liquor are imposed at rates as shown in Table AB-2. 

Table AB-2 

Distilled Spirits  Tax Rates, 1951 

Class of Beverage 	 Rate 

(a) Distilled spirits, per gal. 	 $1. 408 

with minimum, per package 	 .088 

(b) Vinous liquor containing no more than 14 
per cent alcohol by volume, per _gal. 	 110 

(c) Vinous liquor containing more than 14 per 
cent but no more than 24 per cent alcohol 

by volume, per gal. 	 .220 

(d) Artifically carbonated and natural sparkling 
vinous liquor, per gal. 	 .275 

(e) Vinous liquor containing more than 24 per 
cent alcohol by volume, per gal. 	 .550 

(f) Malt liquor containing more than 4 per cent 
alcohol by weight, per gal. 	 .1 65 

(g) Prescription tax stamps, each 	 .22 

SOURCE: Acts 52d Leg., R. S. 1951, ch. 402, sec. VIII, p. 704, and 

Tex. Pen. Code (Vernon, 1948) art. 666-20a. 

Responsibility for affixing and canceling stamps by which taxes are 
paid is placed upon "each person who makes a first sale of any liquor in this 
state." Stamps are required even though the liquor bears the federal liquor 

strip stamp or is imported from a foreign country. 112 However, unstamped 

liquor may be imported into or transported within the state if it is consigned 

to the holder of a Wholesaler's Permit. 

112 Tex. Pen. Code Ann. (Vernon, 1951), art. 666-17. 
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Exported Distilled  Spirits 

Persons authorized to export distilled spirits from the state must 
segregate liquor intended for export in storage and stamp each package so 
segregated with a stamp signifying its eventual export. There is no tax on 
such liquor, but a charge of 25 cents per stamp is made for liquor containing 
more than 24 per cent alcohol. The charge is 10 cents per stamp for vinous 
or malt liquors containing 24 per cent alcohol or less. No limitation is placed 
on the size of a "package;" it may be a barrel, case, or carton. 

Sworn application for permission to export must be made in tripli-
cate to the district office of the Liquor Control Board having jurisdiction. 112 

 An order signed by the purchaser or a letter of authority, if the liquor is being 
returned to the distillery or manufacturer, must accompany the application. 

A representative of the board then inspects the liquor to be exported to assure 
that it is stamped, cancels the export stamps, and approves the application. 
The liquor may then be exported but may be transported only by the holder of 
either a Common Carrier or Private Carrier Permit. The Liquor Board 
representative returns one copy of the approved application to the exporter 

and forwards the other two to the board in Austin, accompanied by a copy of 
the invoice or bill of lading furnished by the shipper. Claim for refund, based 

upon the certified inventory, may then be made to the board in Austin. 

Stamp Denominations 

The statute limits stamps to the following denominations: for dis-
tilled spirits, in multiples of the rate assessed per half-pint, 1/5 gallon and 
1/10 gallon; for wine in multiples of the rate assessed for each pint, 1/5 gallon 
and 1/10 gallon; for malt liquors containing more than 4 per cent alcohol by 
weight in multiples of the rate assessed for each 7 fluid ounces, 8 fluid ounces, 
12 fluid ounces, and 1/5 gallon; and for cases of ale the board may authorize 
stamps of various denominations if the total of such stamps evidences payment 
of all taxes due. 114  Because it was discovered that stamps failed to adhere to 
malt liquor containers when they were immersed in ice and water public hear-
ing was held by the board to consider revision of the rules requiring affixing 
stamps to such containers. Effective March 1, 1942, stamps were required to be 
affixed only to "original packages" in an aggregate amount to cover taxes on all 
bottles or containers so package (l. 115  

112 "Amended Rule and Regulation No . 6A-1, As Amended," August 22, 1951, 
Texas Liquor Control Board. 

114 Acts 52d Leg., R. S., 1951, ch. 402, sec. VIII-A, p. 705. 

115 "Rule and Regulation No. 161-2, " January 12, 1942, Texas Liquor Control 
Board. 
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Affixing Liquor Stamps 

Liquor stamps must be affixed to each bottle "just below the neck on 

the side or face on which the principal label appears" unless enclosed in a 
metal container or wrapper which would be mutilated or damages if opened. 
In that case, the stamps must be affixed "near the top of such container and on 
the side on which appears the principal label. " 116  

Wine Stamps Not Affixed to Bottles 

As concerns the affixing of stamps to wine containers, the Legislature 
in 1951 gave the board "the right to determine whether or not stamps evidencing 

. . . payment . 	. shall be affixed to the containers." The Legislature noted 
that "the Board has devised and is now using a method of collecting the tax on 
wine . 	. which does not require the affixing of stamps to the containers . . . 	• 

and • . . this power in the Board should be permanent . . ." 117 	The method 

devised by the board was promulgated in a rule and regulation dated March 21, 
1950, and resembled that adopted for malt liquor stamp taxes. 118  Instead of 

applying stamps to individual bottles or containers in the denominations indi-
cated for vinous beverages, the board required that stamps evidencing payment 
of such taxes be affixed to each "original package" in the aggregate value of 
taxes due on the total number of bottles or containers so packaged. Taking cog-
nizance of the statutory requirement that stamps be issued only in multiples of 
the rates assessed for specified quantities, the board has prescribed stamp 

denominations for original packages containing 2.4, 2, and 4 gallons. Should 
vinous beverages be bottled in irregular-size containers for which no correspond-
ing stamp is prescribed, then a stamp of the next highest denomination must be 
affixed. 

Prescription Tax Stamps 

Prescription tax stamps are printed and bound in books of 100 stamps 
and counterparts and are sold by the Treasurer to authorized medicinal permit-
tees at the rate of 22 cents per stamp. At the time the prescription is filled, 
one part of the stamp is affixed to the prescription and the other part to the 
con-tainer.119  The person affixing such stamps must cancel both parts by writing 
his initials on each. The stamp must be affixed to the neck of the bottle on the 
side on which the principal label appears, but it may not cover any other tax 
stamp on the bottle. The counterpart is affixed to the back of the prescription. 
Medicinal permittees are prohibited from purchasing more than 100 stamps for 
each 90-day period and may not purchase them in smaller quantities. In 1950, 
there were only six such permittees. 

116 "Rule & Regulation No. 16H-1, " August 14, 1929, Texas Liquor Control 
Board. 

117 Acts 52 Leg., R. S. 1951, ch. 224, p. 270. 
118 "Amended Rule and Regulation No. 45, March 21, 1950, Texas Liquor 

Control Board. 
119 "Rule & Regulation No. 16-R, May 19, 1941, Texas Liquor Control Board. 
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Printing and  Sale of Stamps 

Alcoholic beverage tax stamps are sold by the Beer and Cigarettes Tax 
Stamp Division of the Treasurer's office to authorized purchasers. Total sales 
are reported daily to the Revenues and Expenditures Section of the board and 
both agencies maintain daily stamp inventories. Some stamps are furnished to 
board inspectors at ten ports of entry--Brownsville, Del Rio, Eagle Pass, El 
Paso, Hidalgo, Laredo, Roma, San Antonio, Thayer, and Ysleta. In 1950, re-
ceipts at these places totaled $477, 296 and were deposited temporarily in banks 
in El Paso and Laredo. 

Consecutively numbered invoices of stamp sales are issued by the 
Treasurer in triplicate, one copy for his records, one to go to the Liquor Con-

trol Board, and one to accompany the stamps. At the permittee's request, 
the Treasurer may mail stamps to the purchaser's bank with a sight draft at-
tached; before the permittee can get the stamps, he must sign the draft. 

Credits, Discounts, and Refunds 

Purchasers of stamps in lots of $500 or more are authorized a dis-

count of two per cent of the face value of the total purchase. This discount is 
applied automatically by the Treasurer)" 

Refunds for tax stamps may be made by the board before the alloca-
tion of revenue from stamp sales where stamped liquor is returned to the dis-

tiller or manufacturer. 121  Application for refund must be made to the district 

office having jurisdiction. A representative of the board then makes an inven-
tory of the tax-paid liquor, mutilates the stamps, and forwards his inventory 
and the application to Austin, where refund is approved and warrant requested. 

Refunds are also given permit holders who hold tax stamps upon discontinuance 
of business. Should a permittee return distilled spirits to an out-of-state 

manu-facturer or distiller, he must purchase export stamps which are inspected and 
mutilated by the board representative. This requirement perhaps discourages 

frequent returns to out-of-state concerns. 

Credits on future stamp purchases are granted if it is necessary to 
destroy any stamped liquor because it has become unfit for sale or consump-
tion. Unlike refunds, however, these credits may never be collected by war-
rant. The procedure for obtaining credit is the same as that used for refunds. 

120 Tex. Pen. Code (Vernon, 1948) art. 666-21d. 
121 Ibid., art. 666-45 (d). 
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Exemptions 

Certain beverages not intended for ordinary consumption are exempt 

from the liquor stamp tax. "Any minister, priest, or rabbi or religious organi-
zation" may obtain sacramental wine without payment of any "fee or tax . 

directly or indirectly, for the exercise of this right. " 122  The board is authorized 

to prescribe rules and regulations concerning the importation of wine for sacra-
mental purposes. Effective May 19, 1941, persons desiring to import tax-free 
wine for sacramental purposes were required to apply to the board for permis-
sion to do so, giving the types, quantities, and alcoholic content and the prospec-

tive seller of the desired beverage. 123  In addition, the seller is required to 

obtain an affidavit from the minister, priest, rabbi, or other authorized head 
of a religious organization to the effect that the wine will be used for sacramental 

purposes. 

Holders of Industrial Permits are authorized to import, transport, or 
use tax-free alcohol for manufacturing "denatured alcohol; patent, proprietory, 
medicinal, pharmaceutical, antiseptic, and toilet preparations; flavoring ex-
tracts, syrups, condiments, and food products; and scientific, chemical, me- 

chanical, industrial, and medicinal products. " 124  In addition, druggists and 
pharmacists, state institutions, colleges and universities, and hospitals and 
Sanatoria may use tax-free alcohol for their respective purposes. 125  Whole- 

salers may import alcohol to be sold for these purposes without affixing stamps. 
Tax-free wine may also be purchased in bulk lots of not less than five gallons by 
holders of Industrial Permits for compounding medicines and food products. 126  

"Personal User" Importation 

An individual may bring into the State for his personal use no more than 

one-quart of liquor, but tax stamps must be affixed. 127  It must be emphasized 

that this is not a tax exemption in the usual sense but a control measure corollary 
to the provision that possession of more than one quart of distilled spirits in dry 

territory is prima facie evidence that it is possessed for resale. 

Some conflict has arisen between this import limitation and that imposed 
by the federal government. Under the Tariff Act of 1920, as amended, residents 
of the United States are permitted to import tax-free distilled spirits, wine, 
and malt beverages in an aggregate amount not to exceed one wine gallon. 128  

122 Ibid., art. 666-15a. 
123 "Rule & Regulation No. 14A-1," May 19, 1941, Texas Liquor Control Board. 
124 Tex. Pen. Code Ann. (Vernon, 1951), art. 666-15 (10). 
125 "Rule & Regulation No. 7A-1," August 14, 1929, Texas Liquor Control 

Board. 
126 "Rule & Regulation No. 7B," September 18, 1929, Texas Liquor Control 

Board. 
127 Tex. Pen. Code (Vernon, 1948), art. 666-22a, (2) and (4). 
128 U.S.C.A. (Pocket Part, 1950), tit. 19, sec. 1201, par. 1798 and 19 CFR 

(1949 ed.) sec. 10.17 (b) and (d). 
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Residents of other states are often not aware of the Texas limitation 
and assume that they may bring in one gallon of foreign liquor. However, both 
state and federal inspectors in Texas enforce the state law, allowing only one 
quart to be imported and requiring that the tax be paid on it. Liquor in excess 
of a quart is confiscated, and sold by the Liquor Control Board. No federal tax 
is collected on the quart unless the total value Of imported articles exceeds the 
permitted amount. Though producing no special difficulties, this difference 
often produces considerable 

II. MALT LIQUORS 

Beer Licenses 

Licenses are required of all persons, firms, or corporations engaged 
in any aspect of the beer business , as contrasted with permits for persons en-
gaged in the manufacture, sale, or distribution of distilled spirits (liquor and 
wine). Licenses and fees are prescribed as indicated in Table AB-2. 

Table AB -2 

License Tax Rates 
No. Issued 

Type 	 Fees 	 calendar year, 
1950 

1. Manufacturers 	 8 

1st establishment 	 500 
2d establishment 	 10,000 
2d, 4th, 5th establishments 	25,000 
Each establishment in excess 

of 5 	 50,000 
2. General Distributor 	 200 	 252 
3. Local Distributor 	 50 	 225 
4. Branch Distributor (to terminate in 	50 	 109 

less than 12 months) 	 4.25 

5. Retail Dealers On-Premise 	 25 	 11,262 

6. Retail Dealers Off Premise 	 10 	 4,218 
7. Wine and Beer Retailer's Permit 	 20 	 9, 107 

8. Importer's 	 5 	 256 

9. Importer's Carrier's 	 5 plus an Im- 	42 
porter's Li- 
cense 

10. Temporary 	 5 	 1,269 

SOURCE: Rates, Tex. Pen. Code Ann. (Vernon, 1951) arts. 667-2 and 
667-22 1/4 (f) and (g); number issued, "Sixteenth Annual Report, Texas 
Liquor Control Board, 1950," p. 15. 
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Warehouses used by distributors and manufacturers _solely for storage 
of domestic beer need not be licensed, but importation of beer cannot be made 
directly or indirectly to them. Warehouses or railway cars in which sales 
orders for beer are taken or money is collected for beer are deemed separate 
places of business for which licenses are required. 129  The truck of a' licensed 
manufacturer or distributor from which beer is delivered and sold to a licensed 
retail dealer is not considered a separate place. 

Li censing Procedure 

The statute requires that applications for licenses, as well as for Wine 
and Beer Retailer's Permits be made in duplicate. 130  Most of them, however, 
are made in triplicate, two filed with the county judge and one forwarded to the 
district office of the Liquor Control Board having jurisdiction. After public 
notice, a hearing is held by the county judge who may approve or disapprove 
the application. At the time of hearing, applicants must pay a $5 fee to be 
deposited by the county clerk in the county treasury. 

If the application is approved, the applicant pays the necessary li-
cense fees to the county tax assessor-collector. A copy of the application and 
the tax receipt are forwarded to the Liquor Control Board, which may refuse to 
issue the license for grounds specified in the act. 131  Licenses are issued in 
five copies--original for licensee, one copy for tax collector, one f or  district 
office, one for board files in Austin, and one marked "expiration Notice, " to 
be mailed by the board from Austin 33 days prior to expiration date. All ex-
cept Branch Distributor and Temporary Licenses are issued for one-year pe-
riods from date of issue. Branch Distributor's Licenses expire on the same 
date as the primary license. A license must be obtained for each place of 
business where beer is manufactured, sold, or imported. 

Temporary Licenses 

Temporary Licenses authorizing the holder to sell beer at picnics 
and parties and effective for only four days are issued by the License and 
Permit Section of the board or District Supervisors to holders of Wine and 
Beer Retailer's Permits or Retail Dealers On- Premise Licenses. One copy 
is given to the licensee, one filed in the District office and one is forwarded 
along with the $5 fee to Liquor Control Board headquarters. 132  

129 Tex. Pen. Code Ann. (Vernon, 1951), art. 667-3 (i). 
130 Tex. Pen. Code (Vernon, 1948), art. 667-6. 
131 Ibid., and Tex. Pen. Code Ann. (Vernon, 1951), art. 667-5E. 
132 "Rule & Regulation No. 41, " September 9, 1949, Texas Liquor Control 

Board. 
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Restrictions on Licenses 

Besides the restrictions on licenses and permits 133  already discussed, 
certain limitations are placed solely on licenses. Licenses are non-transferable, 
but a licensee may change business locations after application to the county 
judge, subject to protest and hearing as for original licenses. Requests for 
change of location may be denied on the same grounds for which original li-
censes may be retuned. Only persons or firms holding both Manufacturer's or 
Distributor's and Importer's Licenses may import beer. 134 Mutilated or de-

stroyed licenses may be replaced by the Board 

License Renewals 

Licenses must be renewed annually, and applications for renewal must 

be made 30 to 5 days prior to expiration date .135 	Fees are paid to the county 
tax assessor-collector, who must report to the board as required for original 

applications. The board may issue the license for which renewal application is 
made or, within five days, refuse it and require that procedure required for new 
applicants be followed. Renewal applications must be accompanied by a $2 fee for 
county use. 

Refunds 

No refund is permitted for surrender or non-use of a license. Should, 
however, a licensee be prevented from using a license for the full period for 
which issued because of the results of a local option election, refund of the fee 
for the unexpired portion is authorized. 136  Refund is also authorized if the 
application for license is refused by the board or court action. 

Gallonage Taxes on Beer 

Besides the license taxes required for permission to manufacture, 
sell, distribute, or import beer into the state, a tax of $1.37 per barrel of 
31 gallons is levied on beer, whether manufactured in Texas or imported. 137 

 A barrel contains approximately 340 twelve-ounce bottles of beer, the most 
common size in which it is dispensed; the tax per bottle is about .41 of one cent. 

Though gallonage taxes on beer were initially paid in the same manner 
as taxes on liquor and wine, through the purchase of stamps and affixing them 

to the bottle or other container, the method of payment was changed October 1, 
1949.138 

The tax is now paid upon the basis of the beer sold during the month, 
in the case of domestic beer, and upon the basis of the beer imported .during 

133 Tex. Pen. Code (Vernon, 1948), art. 667-7. 
134 Tex. Pen. Code Ann. (Vernon, 1951), art. 667-23 1/4. 
135 Tex. Pen. Code (Vernon, 1948), art. 667-7. 
136 Ibid., art. 667-18. 

137 Acts 52d Leg., R.S., 1951, ch. 402, sec. XX,p. 719. 
138 Tex. Pen. Code Ann. (Vernon, 1951), art. 23 1/4. 
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month, in the case of beer manufactured outside the state.  This means that 
the taxpayer pays the tax on Texas beer -  after he sells it and that he pays the 

tax on imported beer after he buys it whether he has sold it or not. Payment is 
made monthly on or before the fifteenth of each month for the preceding month, 
upon the basis of reports accompanying the tax payment. Responsibility for 
making reports and paying taxes is placed upon manufacturers and importers. 
It might appear that only two classes of licensees--manufacturers and 

import-ers--are involved in the payment of beer gallonage taxes; since distributors 
may also be importers, however, another class is included. In 1950, nine 
Manufacturer's and 255 General and 241 Local Distributors Licenses were is-
sued, all of which were eligible for Importer's Licenses. Only 260 Importer's 

Licenses were granted and these, plus the nine manufacturers, are required 
to make gallonage tax payments. 

Reports must include total Texas beer purchased and sold, quantity 
imported, and deductions for out-of-state sales, common carrier claims and 
breakage, and sales to military installations. Although the control act ex-
presses the rate per barrel, the report forms provide a breakdown for the 
various case and bottle sizes. 

This inventory or report method of collection is apparently satisfac-
tory. Delinquent collections through audits were considerably higher per-
centagewise in 1950 than in 1949, and this increase has been attributed to the 
confusion attendant upon the change in collection method. 139  

Exemptions 

Two exemptions from the payment of gallonage taxes on beer are con-
tained in the statute)" Beer manufactured in Texas and exported is exempt 
as is beer shipped to any national military establishment for consumption by 
military personnel. A third exemption, perhaps more in the nature of a de-
duction, is permitted in the report form which provides for the exclusion of 
"carrier claims and breakage" from taxable beer. Provision for this deduc-
tion does not transcend the intent of the tax act since the excluded beer is 
neither sold nor consumed. 

139 "Sixteenth Annual Report, Texas Liquor Control Board, 1950," p. 17. 
140 Tex. Pen. Code Ann. (Vernon, 1951), art. 667-23 1/4 (d). 
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"Personal User" Importation 

Individuals may bring into the state "tax paid" beer in quantities not to 
exceed 24 twelve-ounce bottles, or its equivalent if in containers of a different 
size, in any one day. 141  A railroad company may import beer in quantities 
necessary to meet demands of its passengers, except that no beer may be sold 
or served in dry territory aboard its trains. Persons desiring to import the per-
mitted quantity of beer for personal use must make written application to the 
board giving the name of the person or firm from whom the beer is to be imported, 
the quantity, and the number and denomination of stamps desired. The Treasurer 
is then authorized to sell the requested stamps to the applicant. 

Refund of Beer Tax 

Should any tax-paid beer be subsequently shipped out of the state or to 
any national military establishment for consumption by military personnel, a 
claim for refund may be made by paying a fee of $5 to the board. i42  Claim 
for refund must be made under oath and supported by carbon copies of invoices 
and a signed copy of the bill of lading if handled by common carrier. Such 
claims are collectible only if made within 90 days of shipment. 

141 Tex. Pen. Code (Vernon, 1948), art. 667-36, and "Rule and Regulation 
No. 16 Q-1," September 8, 1939, Texas Liquor Control Board. 

142 Tex. Pen. Code Ann. (Vernon, 1948), art. 667-23 1/4 (d). and "Rule and 
Regulation No. 21-A, " September 8, 1939, Texas Liquor Control Board. 
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SECTION 4 - COLLECTION AND ENFORCEMENT 

It has been previously mentioned that four separate and distinct tax im-
positions are established by the Liquor Control Act. Two -- permit fees and 
license fees -- are levied primarily for regulatory and control purposes and 
produce an annual revenue approximating the cost of state regulation and tax 
administration; and two -- distilled spirits and wine gallonage tax and beer 
gallonage tax -- are selective sales or excise taxes producing the bulk of the 
tax revenue from alcoholic beverage sales and consumption. Numerous state 
and local officials are involved in the administration of these taxes. 

Collection 

The major portion of the revenue from distilled spirits and wine gallon-
age taxes is collected by the Treasurer through the sale of tax stamps. 143 
Payment of tax on the particular commodity is denoted by affixing the tax stamp 
to the bottle or other container. Beer gallonage taxes are collected monthly by 
the Liquor Control Board from manufacturers and importers. 144  The Board's 
agents collect a small portion of the revenue from both of these gallonage taxes 
at border points of entry. 

Fees for liquor permits, except Wine and Beer Retailer's Permits, are 
collected by the Liquor Control Board, each applicant forwarding the required 
amount with his application for original or renewal permit. 145  Except for 
Temporary Licenses, license fees and Wine and Beer Retailer's Permit fees 
are collected by county tax assessor-collectors. 14 6  They make monthly re-
mittances to the board. Temporary license fees are collected by district 
enforcement offices and the License and Permit Section of the board. 

Thus four agencies or groups of officials are engaged in the collection of 
alcoholic beverage taxes. Within the board itself, three of the four divisions --
auditing, accounting, and enforcement -- collect some liquor taxes. It would 
appear that the multiplicity of collecting agencies would pose difficult problems 
of administrative control, but the procedures have been worked out over the 
years so that they result in fairly smooth operation. 

143 
Tex. Pen. Code (Vernon, 1948), art. 666-45 (b). 

144 Tex. Pen. Code (Vernon, 1951), art. 667-23 1/4, (b) and (c). 

145  Tex. Pen. Code (Vernon, 1948), art. 666-15c (2). 

146 Ibid. , art. 667-.6 (b), (c), and (f). 
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Reports 

Verification of gallonage taxes due is based on co-ordinated audits of 
some 13 different reports required monthly of some 20 different classes of 
permittees and licensees. Several permittees must file as many as four re-
ports each month. Statutory authority for requiring reports is contained in 
several provisions of the Liquor Control Act, but the specific content and form 
of reports are governed chiefly by board regulation. 

The board is authorized to require such reports and other data as it 
deems necessary to accomplish the purposes of the act. 147  In addition, the 
act specifies that certain reports be made. For example, wholesale liquor 
dealers, upon receipt of a shipment for sale within the state, are requ ired to 
submit such reports and information as may be requested by the board. Texas 
manufacturers of beer, out-of-state manufacturers whose beer is imported into 
this state, importers, and distributors may be required to furnish such reports 
on purchases, sales, and shipments as will enable the board to collect the full 
amount of taxes due. 149 Sworn statements of beer taxes due, as required by 
the board, must be furnished on or before the 15th of each month. 

The types of licensees and permittees required to report and the reports 
submitted are indicated in Table AB-4. These are designed primarily to permit 
accurate cross-checking of each alcoholic beverage shipment from its manu-
facture, bottling, blending, or importation until its delivery to retail outlets, of 
the sale and disposition of all tax stamps, of invoices and dates of all stamp 
sales, of invoices and bills of lading for shipments transported by common and 
private carrier within the state, and of alcoholic beverages in storage. The 
content of each type of report has been extensively spelled out by board regu- 
lation. 

150 
Altogether some 2,500 reports are submitted each month, 15-1 

 responsibility for auditing and cross-checking these reports rests with the Austin 
office of the Auditing Division, consisting of the chief auditor, a secretary, and 
two other employees. Assuming a 22-day work month, this means that each of 
the three non-secretarial employees averages about 40 audits daily, making no 
allowance for other duties. 

Control of Interstate Shipments 

When an out-of-state manufacturer or distiller ships alcoholic beverages 
into Texas, he reports both to the liquor control agency in his state and to the 
Texas Liquor Control Board. The Texas board secures compliance reports by 
virtue of the issuance of Agents' or Manufacturers' Agents' Permits, without 

147 Ibid. , art. 666-6 (a). 

148 Acts 52d Leg. , Re S. 1951, ch. 402, sec. VIII, p. 705. 

149 Tex. Pen. Code Ann. (Vernon, 1951), art. 66723 1/4 (h) and (k). 

150 "Rule & Regulation No. 13 D-2, " January 19, 1951, Texas Liquor Control 
Board. 

151 "Sixteenth Annual Report, Texas Liquor Control Board, 1950, " p. 17. 
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TABLE AB-4 

Alcoholic Beverage Reports 

Licensee or Permittee 	 Type of License 	 Date Due 

Brewer 	 Monthly Inventory 	 10th 
Stamp Receiving Record 	 10th 
Receiving Record of Wine & Malt Liquors 	10th 

Distiller 	 Monthly Inventory 	 10th 
Stamp Receiving Record 	 10th 

Class A Winery 	 Monthly Inventory 	 10th 
Stamp Receiving Record 	 10th 
Receiving Record of Wine & Malt Liquors 	10th 
Daily Bottling Report 	 10th 

Class B Winery 	 Monthly Inventory 	 10th 
Stamp Receiving Record 	 10th 
Receiving Record of Wine & Malt Liquors 	10th 
Daily Bottling Report 	 10th 

Rectifiers 	 Monthly Inventory 	 10th 
Stamp Receiving Record 	 10th 
Daily Bottling Report 	 10th 

Wholesalers 	 Monthly Inventory 	 10th 
Stamp Receiving Record 	 10th 
Receiving Record of Wine & Malt Liquors 	10th 
Wholesalers Receiving Record, Liquor 	10th 

Class B Wholesalers 	Monthly Inventory 	 10th 
Stamp Receiving Record 	 10th 
Receiving Record of Wine & Malt Liquors 	10th 

Wine Bottlers 	 Monthly Inventory 	 10th 
Stamp Receiving Record 	 10th 
Receiving Record of Wine & Malt Liquors 	10th 
Daily Bottling Report 	 10th 

Carriers 	 Carrier Report 	 15th 

Industrial 	 Industrial Alcohol Report 	 10th 

Bonded Warehouse 	 Warehouse Report 	 Within 24 hrs. 
of receipt or 
withdrawal of 
liquor. 

Medicinal 	 Monthly Report of Medicinal Pharmacy 	10th 
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Table AB-4 (Brought Forward) 

Licensee or Permittee 	 Type of License 	 Date Due 

Non-Resident Sellers 	Non-Resident Sellers Report 	 10th 

General Distributor 	Distributor's Monthly Report 	 15th 

Branch Distributor 	 15th 

Local Distributor 	 15th 

Manufacturers 	 Manufacturer's Report 	 15th 

Manufacturers, 	 Monthly Report of Out-of-State Shippers 	10th 

Wholesalers, 

• Distributors, 

Brokers 

Outside Texas 

Selling Beer 

Destined for 
Texas 

Importers Carriers 	Carrier Report 	 15th 

Railway Buffet, 	 Monthly Inventory of Beer or Wine Sold 	Within 
Club, or Dining 	 20 Days 
Cars 

SOURCE: "Rule and Regulation No. 13 C-1" August 14, 1939, 
Texas Liquor Control Board 

274 



which an out-of-state manufacturer may not ship his product into Texas. 
Besides these, the Liquor Control Board has two other reports on imported 
beverages for audit purposes, one from the carrier transporting the shipment 
and one from the recipient. Thus any discrepancy between reported exports 
and receipts can be discovered. As a matter of reciprocity, the Texas 
Liquor Control Board notifies other state liquor agencies of shipments 
originating in Texas. This co-operative arrangement for aiding enforcement 
has been perfected through the Association of Alcoholic Beverage Control 
Adm inistrator s. 

Participation of Local Officials 

County tax collectors making collections of license and Wine and Beer 
Retailers' Permit fees are required by the Liquor Control Act to furnish 
statements to the Board of amounts collected "at the times and in the manner 
required" by the board or administrator. 152  In practice, the board furnishes 
each tax assessor and collector at the end of each month with a statement show-
ing the total licenses and permits granted through the county, the total fees 
that should have been collected and the total taxes due the state. This 
practice is possible because, as explained earlier in this chapter, the board is 
kept informed on a day-to-day basis of the actions of county officials with 
regard to licenses and Wine and Beer Retailer's Permits. Within five days of 
receipt of this statement, the assessor-collector must forward payment to the 
Liquor Control Board. 153  

When collecting the state fees for these licenses and permits, the 
county also collects a $2 fee for each renewal application and a $5 fee for 
each original application; these fees are retained for county purposes. In 
addition, the county tax collectors are permitted to retain as fees of office 
5 per cent of all state license and permit fees collected. 154  

Enforcement 

The entire Liquor Control Act is characterized as "an exercise of the 
police power of the State for the protection of the welfare, health, peace, 
temperance, and safety of the people of the State" and is to be "liberally 
construed for the accomplishment of that purpose. " 155  The administrative 
efforts to enforce the two aspects of the law -- regulation of the sale and 
consumption of alcoholic beverages and taxation of its sale -- complement one 
another. Regulatory efforts, especially, reinforce and substantially assist 
the collection of the taxes and fees imposed. In view of this, it is difficult to 
isolate the purely tax enforcement activity from the rest of the work of the 
board. An individual enforcement official may be concerned with both aspects 

152 Tex. Pen. Code (Vernon, 1948) art. 667-11. 
153 "Rule & Regulation No. 15-A, " dated September 1,1937, Texas Liquor 

Control Board. 
154 This fee of office is not expressly provided for in the Liquor Control Act. 

Authority for it is apparently found in 'Tex. Stat. (Vernon., 1948) art. 3939, 
which grants a 5per tent to of office for the collector s services on ali 
occupation and license taxes. 

155 Tex. Pen. Code (Vernon, 1948), art. 666-2. 
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of the law; and a given act of enforcement may aid the accomplishment of both 
purposes of the law. For example, efforts to find persons who sell liquor not 
bearing tax stamps contribute to both control of liquor traffic and collection of 
liquor taxes. 

For tax purposes, audits of reports and records are made by the 
board's Tax Auditing Division, which employs 24 persons. Four of these are 
in the Austin office, and the other twenty are stationed either in one of three 
district offices in Dallas, Houston, and San Antonio, or in the field. This force 
makes periodic audits of records of wholesalers, bonded warehouses, 
carriers, industrial users, physicians, non-resident sellers, out-of-state beer 
manufacturers, board offices at ports of entry, and miscellaneous reports sub-
mitted by liquor boards and commissions of other states. In the calendar year 
1950, this division conducted 744 audits covering tax payments of $14, 171, 269 
and their audits resulted in the collection of $8, 034 in delinquent taxes. 156 

The Enforcement Division of the board is also concerned with tax en-
forcement, although its major attention is focused upon liquor control. 
Despite the fact that approximately half the state is dry, district enforcement 
personnel are not distributed according to wet or dry status but according to 
population density. The impact of their activity on state revenue is reflected 
chiefly in total sales of confiscated beverages. 

Records 

Permit holders are required to keep daily records of p.11 production or 
receipt of alcoholic beverages, amounts of tax stamps purchased, and of all 
except retail sales, including names of purchasers. The board may require 
additional records, all of which must be kept for at least two years and be 
open to inspection by authorized representatives of the board. 157  

Package-stores are required to keep extensive records only on certain 
sales. Since a wholesale transaction is defined as the sale of more than three 
gallons of liquor, package stores selling more than this quantity to a single 
purchaser must prepare invoices "in duplicate originals" giving name, address, 
and permit number of package store; month and,  date of sale; name and address 
of purchaser; license number of vehicle into which liquor is loaded; time of day 
sale or delivery is made; quantity and price in cases or gallonage of each b rand 

5 
and type of liquor; and the signature of person making sale or delivery. 

Holders of Manufacturer's or Distributor's Licenses are required to keep 
records of each day's production or receipt of beer and of each sale, including 
purchasers names. Entries of all transactions must be made on the days they 
occur, and the board or administrator may require such other records as deemed 

156 "Sixteenth Annual Report of the Texas Liquor Control Board, 1950," p. 
157 Tex. Pen. Code (Vernon, 1948), art. 666-21c. 
158 "Rule & Regulation No. 11A-2," November 19, 1942, Texas Liquor Control 
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159 
necessary. The board has somewhat elaborated on these statutory provisions. 
In general, permittees and licensees, except for retailers, must maintain 
records of all alcoholic beverages manufactured, distilled, purchased, received, 
blended, or bottled, including invoices, bills of lading, waybills, freight bills, 
express receipts, all other shipping records furnished by the carrier and 
shipper, names and addresses of persons from whom purchased and received, 
and inventories on the last day of each month. Those authorized to purchase 
stamps must maintain complete information concerning the details of such 
purchases and a monthly inventory of stamps on hand. 

Prescriptions 

Duplicate copies of all l iquor prescriptions must be kept by the phy- 
sician for at least two years. 

Transportation of Liquor 

Carriers are required to accompany each shipment with "a written 
statement furnished and signed by the shipper, showing the name and address 
of the consignor and consignee, the origin and destination of such shipment, 
and such other information as may be required by rule and regulation of the 
Board, " and must have it available for exhibition and inspection. 161  

159 "Rule & Regulation No. 12 A-1, " Sept. 1, 1939, "No. 12 C-1, " August 14, 
1942 and "No. 12D-1, " August 14, 1942, Texas Liquor Control Board. 

160 "Rule and Regulation No. 12B-4, "September 1, 1941, Texas Liquor Con-
trol Board. 

161 Tex. Pen. Code(Vernon, 1948), art. 666-27, and "Rule and Regulation 
No. 12C-1, " August 14, 1942, Texas Liquor Control Board. 
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Police Powers 

Extensive police powers are granted those charged with enforcement 
of the Liquor Control Act; although utilized mainly to enforce regulation, some 
are specifically intended to assure tax collections. The board, administrator, 
or any inspector directed by the board is authorized to issue subpoenas to 
compel the attendance of witnesses, and the production of pertinent records 
and accounts, administer oaths, certify to official acts, and take depositions 
within or without the state. 164  Contempt proceedings may be instituted 
against persons who refuse to perform the requested acts. Non-resident 
sellers must allow "any State officer," upon written request, to examine all 
records pertaining to their business and take copies of any of them which tend 
to reveal violations of the act. 163  "State officer" is defined as any representa-
tive of the board, the Attorney General, and his assistants or representatives. 

The acceptance of a permit or license by an applicant is declared "an 
express agreement and consent" that any inspector or representative of the 
board or any peace officer may enter upon the licensed premises to conduct an 
investigation or examination. 164  All licensed premises are inspected at least 
once monthly and some are visited daily if constant surveillance is deemed 
necessary. These inspections may serve regulation more than tax collection, 
but board personnel are alert for violations of both the tax and regulatory pro-
visions. Tax evasion is more likely to occur on unlicensed rather than 
licensed premises. Inspection of unlicensed business places where violations 
are suspected can be conducted only with a search warrant which may be 
secured upon the affidavit of a credible person; affidavits of two credible 
persons are required to search residences. 165  It can be seen that once a 
license has been secured, the task of tax enforcement is considerably simpli-
fied. 

Bond 

The board may require that all permittees be bonded in amounts vary-
ing from $1,000 to $25,000. 166  The bonds established for them are given in 
Table AB-1 in Section 3. However, where beer taxes are involved, only 
holders of Manufacturer's and Importer's Licenses are required to make 
bond. 167  The amount for these bonds must be sufficient to cover the 
licensee's anticipated tax liability for any six-week period, "but a minimum 
bond of $500 has been prescribed by the board. It is logical that only these 
two classes of licensees be bonded since they are the only ones that incur tax 
liability. 

162 Tex. Pen. Code (Vernon, 1948), art. 666-7. 
163 Ibid. ,  art. 666-15 1/2 (7). 
164 Tex. Pen. Code Ann. (Vernon, 1951), art. 666-13 (d). 
165 Tex. Pen. Code (Vernon, 1948), art. 666 - 20. 
166 Ibid. , art. 666 - 16. 
167 77f. Pen. Code Ann.(Vernon, 1951), art. 666 23 1/4 (j). 
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Penalties 

Violations of the Liquor Control Act carry varying penalties. Perhaps 
the most effective and most easily utilized are those of cancellation or 
suspension of the license or permit. More offenses are enumerated for which 
these two may be applied than for any other penalty. 168  Suspension may be 
made effective for any period up to 60 days. Should no penalty be provided for 
a specific violation, conviction is punishable by a fine of from $100 to $1,000 
or confinement in the county jail for not more than one year or both. 169  
Confusion resulting from multitudinous and conflicting penalties, highlighted 
in the 1938 case of Moran v. State, 170 has not been thoroughly eradicated. 
Several penalties are indicated in the enumeration of the following violations. 

Delinquency 

Failure "to remit reasonably" any taxes due the state subjects 
permittee's or licensee's bond to liability fo r  the amount due plus a penalty of 
15 per cent of the face value of the bond. 	Suit is seldom filed on a tax- 
payer's bond for any delinquency because threatened cancellation or 
suspension of license or permit is speedier and of more consequence. Too, 
not all licensees and permittees are bonded. 

Refusal to Report or Permit Audits 

Should any manufacturer, importer, or distributor of beer fail or 
refuse to make reports required by the board or refuse to allow the board to 
investigate records, whether located in Texas or not, the board may seize and 
prohibit the sale of any beer belonging to the manufacturer, importer, or dis-
tributor. 172  

Falsified Application 

Any person who makes a false statement to the board in a sworn report, 
application, or instrument filed with the board is declared guilty of perjury 
and subject to the penalty prescribed for that offense by statute. 173  

168 Ibid. , art. 666-12e. 

169 Tex. Pen. Code (Vernon 1948), art. 666-41 e. 

170 122 S.W. 2d 318 (Tex. Crim. App., 1938). 
171 Tex. Pen. Code (Vernon, 1948), art. 666-19. 

172 Tex. Pen. Code Ann. (Vernon, 1951), art. 667-23 1/4, (h). 

173  Tex. Pen. Code (Vernon, 1948), art. 666-17a. 
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Forgery and Counterfeiting 

Forgery or counterfeiting of stamps, licenses, permits, and tax 
instruments is declared a felony punishable by confinement in the state 
penitentiary for from 2 to 20 years. 174  To discourage counterfeiting and aid 
in its discovery, there have been numerous changes in denomination, design, 
and color of tax stamps, some necessary because of rate increases. Stamps 
are numbered serially, too, and records of recipients show serial numbers of 
stamps received. As a control measure, a permittee may not sell or loan 
stamps to another permittee without board approval, which is rarely granted. 
Counterfeiting is not presently a problem, the most recent case in the memory 
of the present administration having occurred seven or eight years ago. 

Illicit Beverages -- Confiscation 

Engaging in any phase of the alcoholic beverage business without having 
secured a license and paid the requisite tax is declared unlawful. 175  Alcoholic 
beverages possessed in violation of this provision are declared illicit, and 
they, as well as any vehicle used for their transportation are subject to seizure 
with or without warrant by any agent or employee of the board or any peace 
officer. The seizing officer or agent is required to make an inventory of items 
confiscated, and falsifying a report of confiscated liquor is punishable as false 
swearing. Any peace officer who fails to make the required report may be 
punished, upon conviction, by a fine of $50 to $100 or confinement in jail from 
10 to 90 days, or by both fine and imprisonment. 

If the owner of confiscated beverages so desires, he may relinquish 
title to them voluntarily, in which case he signs a form supplied by the board 
for that purpose. This procedure is not uncommon if the quantity involved is 
small. Otherwise, court action for forfeiture is necessary. Upon a 
judgment of forfeiture, the board may dispose of the property; or if any of it, 
except alcoholic beverages, can be used by the board in the judgment of the 
board or administrator, it may be retained by that agency. 176  Confiscated 
beverages are accumulated in district enforcement offices until approximately 
100 cases are on hand. These stocks are inventoried monthly. Should 
considerable time elapse before 100 cases are available in any one district, 
interdistrict transfers are made. Bid forms are then mailed to prospective 
buyers with a closing date. Sales are made to authorized permittees and 
licensees who request that they be placed on the mailing list for bid forms. The 
board is instructed "to exercise diligent effort to obtain the best available price" 
and may reject all bids. 

174 Tex. Pen. Code (Vernon, 1948) art. 666-28. 

175  Provisions governing the confiscation and sale of illicit beverages are con-
tained in Tex. Pen. Code (Vernon, 1948). art. 666-4 and Tex. Pen. Code Ann. 
(Vernon, 1951), arts. 666-3a, 666-30, and 666-42. 

176 Tex. Pen. Code Ann. (Vernon, 1951), art. 666 42(b). 
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Confiscation of vehicles presents something of a problem. Most vehi-
cles confiscated for violations of the act have liens against them. If a lien 
holder is able to establish the validity of his lien against the seized vehicle  
and prove his ignorance as to its use in violation of the act, sale is made by 
the county sheriff as provided for other property under execution. Proceeds 
are allotted first to pay court costs and expenses of the sale, second to the 
payment of liens according to priorities, and third to the board. Thus pro-
ceeds are considerably reduced before any revenue accrues to the state. 

Thirty-five per cent of the revenues derived from confiscation sales 
is allotted to the board for the purchase and accumulation of evidence and to 
defray the expenses of handling confiscated property. Unexpended balances 
in this Confiscated Liquor. Fund remain there from year to year, subject to 
appropriation. 

Administrative Expenses 

Administrative expenses of the Liquor Control Board are appropriated 
by the Legislature and deducted from alcoholic beverage gallonage tax 
revenues prior to their allocation to funds. 177  In addition, thirty-five per 
cent of receipts derived from the sale of confiscated property and temporary 
license fees are also retained by the board. 

Earmarking 

Revenues from permit and license fees, except from Temporary Beer 
Licenses and amounts necessary for refunds, are deposited in the Omnibus 
Tax Clearance Fund. 178  Revenues from liquor, wine and beer gallonage 
taxes, minus amounts necessary for administrative expenses and refunds, are 
deposited three-fourths to the Omnibus Tax Clearance Fund and one-fourth to 

the Available School Fund. 179  Sixty-five per cent of receipts from sales of 180 
confiscated beverages and property is deposited in the General Revenue Fund. 

In addition to application fees and five per cent of license fees, counties 
also receive all fines assessed for criminal convictions of violators. In 1950, 
these fines amounted to $562, 635. 

Refunds 

Amounts necessary for license and permit refunds are deducted from 
license and permit revenue prior to its deposit to funds. 181 In the case of 
licenses, total refunds are limited to two per cent of license revenue. Just how 

177 Tex. Pen. Code (Vernon, 1948), art. 666-21d, sec. 3. 
178 Ibid.  , arts,666-46 and 667-4 

179 Ibid. ,  and art. 667-23 1/2. 

180 Tex. Pen. Code Ann. (Vernon, 1951), art. 666-30 (b). 
181 Tex. Pen. Code (Vernon, 1948), arts. 666-15b and 667-18. 
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this limitation would operate in practice is not known, for license refunds have 
never equalled this percentage. Refunds for stamps and gallonage taxes on 
liquor, wine, and beer are also permitted from revenues prior to allocation to 
funds. 182  

Summary 

From the preceding discussion, it appears that the Liquor Control 
Board has sufficient powers to assure the collection and enforcement of 
alcoholic beverage taxes. Practically every conceivable violation is provided 
for. The content of the statute evidences that attention has been given to 
modern administrative law principles. The board has exercised its rule-making 
power to implement the statutory provisions. 

182 
Ibid. , art. 66645 (d) and Tex. Pen. Code , 
art. 667-23 1/4 (d). 

(Vernon, 1948), 
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SECTION 5 - RESULTS OF OPERATION 

Pattern of State Alcoholic Beverage 

Taxation and Regulation 

The majority of states place the responsibility for tax collection and 
enforcement in the agency that is responsible for liquor control. However, 
19 states delegate the tax collection function to an agency other than the 
control agency. 183 

The sale of intoxicating beverages (those having an alcoholic content 
in excess of 3.2 per cent) is permitted in all except two states -- Mississippi 
and Oklahoma. Of these 46 other states, 27 administer alcoholic beverage 
control through separate agencies, especially set up for that purpose; 10 
through departments of finance, treasury, revenue or taxation; one places 
responsibility upon the secretary of state; one depends on the state law en-
forcement agency; one gives this duty to the department of business regu-
lation; and another has two special agencies, one for beer and one for 
distilled spirits. 184  Of the remaining five, three regulate liquor through a 
separate agency but regulate beer traffic through the state law enforcement 
agency; one makes the Attorney General responsible for liquor control and 
the tax department for beer control; and one has three agencies involved in 
alcoholic beverage control and taxation. 

The general administrative pattern in the states, then, is that the 
regulation of sale and consumption of alcoholic beverages is done by a state 
agency established for this special purpose. The general pattern is that the 
agency that has the liquor control function also has the tax function. 

Beyond these similarities in administrative responsibility, internal 
organization of the control agencies varies considerably except in states 
where independent control agencies are provided. Most such boards are 
appointed by governors and have similar terms and salaries. 

Seventeen, of the 46 states permitting sale and distribution of both 
liquor and beer achieve alcoholic beverage control through state monopoly 
systems; and so are characterized as "monopoly states." 	In these states, 
the state reserves to itself the privilege of selling alcoholic beverages; how-
ever, generally the state does not preempt marketing at all levels or of all 
these beverages. For example, most monopoly states permit private businesses 
to sell beer. They generally levy no gallonage or excise taxes on distilled 
spirits but derive their chief revenues from retail or wholesale price markups. 

183  State Tax Guide, All States, (Commerce Clearing House, 1951) pp. 3521ff. 

184 Alcoholic Beverage Control, Joint Committee of the States to Study 
Alcoholic Beverage Taxes, 1950, Table 2, pp. 72-78. 
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Three states -- Vermont, Ohio, and Wyoming -- are exceptions; they collect 
taxes of $3. 60, $1, and 80 cents per gallon respectively on distilled spirits. 85 
There is little difference in the regulation and taxation of beer in monopoly 
states and the others. They all collect gallonage or excise taxes on beer, and 
most of them collect license fees. 

Twenty-nine states provide for sale and distribution of all alcoholic 
beverages under local option systems, and 10 have some local option. The 
other 9 states have no such provisions. 

Regulation vs. Revenue 

Alcoholic beverage control statutes have generally been classed as 
regulatory or penal acts designed to prevent "certain socially undesirable con-
ditions." 1.86  In this light, revenue yield from this activity would be subordi-
nate to the primary aim of regulation. It is sometimes argued that high tax 
rates on alcoholic beverages tend to defeat this objective by multiplying the 
financial gain that could be realized through illegal activities. Similarly, al-
though increases in the sales volume of alcoholic beverages would almost 
certainly add to state revenues, the increase might not be consistent with the 
policies for which control was instituted. 

In opposition to this viewpoint is the belief that high tax rates tend to 
discourage consumption by increasing its cost and thus contribute to the 
control objective. There is undoubtedly a point beyond which tax rates should 
not be increased if the best control is to be realized, but opinions as to this 
maximum rate vary considerably. It seems clear, however, that it is the 
policy of all state tax and regulatory statutes to discourage the consumption of 
alcoholic beverages. 

Administrative Costs 

A determination of the cost of collecting Texas alcoholic beverage 
taxes cannot be made with precision because not all Liquor Control Board 
expenditures can be attributed to tax collections, since the board is also charged 
with the enforcement of regulation. As previously indicated, all divisions of the 
board are active, to a greater or lesser extent, in tax collection and enforcement. 
Despite these limitations, some observations may be made on the basis of data 
contained in Table AB-5. 

185  Kansas Legislative Council, "Liquor Control, " Publication No. 158 
(January 14, 1949), p. 5. 

186 Alcoholic Beverage Control, op. cit. , p. 55. 
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TABLE AB-5 

Collections and Expenditures of Texas Liquor Control 
Board, 1936 - 1950 

Total 

Alcoholic 
Beverage 
Revenue as 
Per Cent Total 
Tax, License  nue (2) 
Permit Reve  

Alcoholic 
Beverage 
License & 
Permit 
Revenue ( 3 ) 

Ex-

pendi-
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as Per 
Cent of 
AlcRevenuelic 
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age 
Revenue 

Year Total Net 
Alcoholic 
Beverage 
Revenue ( 1 ) 

Total 
Liquor Control 
Board Expendi-
tures 
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$ 853,792 
919,865 
807,688 
804,297 
798,372 
794,082 

$ 610,066 
973,944 
964,172 
823,376 
757,359 
801,626 

9.95 
14.01 
14.88 
12.38 
10.60 
8.88 

1942 10,496,047 723,675 910,423 8.67 
1943 10,629,878 704,768 825,288 7.76 
1944 12,653,109 840,397 750,150 5.93 
1945 14,543,692 1,084,399 807,010 5.55 
1946 17,332,003 1,376,199 862,749 4.98 
1947 14,658,689 1,423,437 972,045 6.63 
1948 14,546,561 1,417,805 ,001,218 6.88 
1949 14,054,300 1,387,460 1,078,575 7.67 
1950 17,572,368 1,364,563 5.0166.24

8.58.5 

6.62 

(1)  
Re5.7u6.3as been adjusted forrfns 

(2) oa4.5lcns6.2and permit revenue 6.3tted from the table but is given in 
Annual Reports of the State Comptroller. Though total revenues are on a 
fiscal year basis and revenues from alcoholic beverage taxes on a calendar 
basis, the comparisons are valid for noting trends. 

(3) Alcoholic beverage license and permit revenue is also included in "Total Net 
Alcoholic Beverage Revenue, and is indicated here for comparison with 
expenditures. 

SOURCE: Annual reports of the Comptroller of Public Accounts and the 
Texas Liquor Control Board. 
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Expressed as a percentage of collections, total Liquor Board expenses 
have varied from 4.98 per cent in 1946 to 14.88 per cent in 1938. From 1938 
to 1946, the percentage decreased, but from 1946 to 1950 it rose slightly, de-
clining somewhat in 1950. If this figure were considered the cost of 
administering the taxes, it would be extremely high; but it must be remembered 
that tax collection is not the only function represented. 

As might be expected, the board's expenditures in absolute terms have 
risen over the years. Its early high was in 1937 -- $974, 000 -- then it 
generally declined to $750, 000 in 1944; since then it has generally increased to 
its all time high of $1, 164, 000 in 1950. To the extent that the board's 
expenditures are accounted for by its payroll expenses, the number of 
employees of the board over the years may be of interest. The number has 
ranged from a high of 289 in 1937 to a low of 226 in 1943. The number general-
ly declined from 1q37 to 1943 and since 1943 has generally increased; 250 persons 
were employed by the board in 1950. The enforcement division has throughout 
accounted for the bulk of the board's employees. This division had 193 em-
ployees in 1937, its high, and 165 in 1943. Enforcement division personnel ac-
counted for 189 of the board's 250 employees in 1950. 187  Of the four divisions 
of the board, the enforcement division is probably more concerned with carrying 
out the regulatory aspects of the law and less with its tax aspects than any of the 
other divisions. In view of the foregoing information, it would seem that a con-
siderable portion of the expenditures of the board are allocable to carrying out 
control purposes of the law. 

Since the enforcement division is the major division of the board, 
measured in terms of number of employees, it may be appropriate to examine 
some data relating to its actvities. 

187 The data concerning the number of employees of the board is drawn from 
the Annual Reports of the Liquor Control Board. The dollar expenditure 
figures are taken from Table AB-5, and have been rounded. 
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TABLE AB-6 

Still Seizures and Confiscated Liquor Sales 1937-1950 

YEAR 
No. of 
Stills 
Seized 

Total An- 
nual Still 
Capacity 
in Gals. 

Liquor 
Seized 
at Stills 
in Gals.* 

Receipts 
from Sales 
of Confis- 
cated Liq.** 

Confis - 
cated 
Sales  - 

Vehicles 

Fines in 
Criminal 
Cases 

1937 732 5,143 $ 	11,880 $ $ 	232,285 

1938 731 3,008 20,420 230,648 

1939 521 29,622 1,602 16,687 246,909 

1940 422 23,328 1,488 22,011 181,877 

1941 378 19,173 1,140 18,596 280,627 

1942 236 11,557 756 71,105 406,281 

1943 102 4,360 215 180,303 456,140 

1944 162 8,558 142 87,259 409,019 

1945 96 221 109,914 539,314 

1946 61 2,920 77 152,186 1,117 535,338 

1947 55 2,935 278 163,067 1,130 597,468 

1948 66 3,660 153 88,431 1,475 565,818 

1949 84 4,998 281 149,434 558,507 

1950 81 5,005 259 127,182 1,568 562,635 

* 	Only liquor seized at stills is tabulated. Seizures of alcoholic beverages in 
dry territory and unstamped liquor are excluded. 

** These figures include only receipts from salable confiscated beverages. Liq-
uor seized at stills, because it does not meet state requirements for label-
ing and content, is usually destroyed. 

SOURCE: Annual Reports of the Texas Liquor Control Board, 1937-1950. 
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Although there were in 1950 only four fewer employees in the division 
than in 1937, their distribution has been changed considerably to meet existing 
needs. Whereas there were 120 inspectors and 14 bridge inspectors in 1937, 
there were 107 inspectors and 34 bridge inspectors in 1950. Whereas 732 
stills were seized and destroyed in 1937, only 81 with a combined capacity of 
5,005 gallons annually were seized and destroyed in 1950. Receipts from sales 
of confiscated liquor, however, increased from $11,880 in 1937 to $127, 182 in 
1950. Fines in criminal cases almost doubled from $232, 285 to $562, 635 in 
that period. Thus it appears that enforcement activity, once concerned largely 
with prevention of illegal manufacturing is now able to concentrate on 

enforce-ment of restrictions upon licensees andpermittees, inspections at points of 
entry, and the discovery of illicit liquor. It can also be seen that the division, 
though concerned importantly with control, was directly responsible for pro-
ducing certain revenue. 

Tax Stamps 

Because gallonage taxes on distilled spirits, wine, and malt liquor are 
collected through the sale of stamps, some consideration should be given to 
the cost of stamps. Table AB-7 shows expenditures for stamps from 1937 to 
1950 as a percentage of total expenditures. This cost item has generally 
represented two per cent of the board's total expenditures, with . 9 per cent in 
1943 the lowest figure and 3.4 per cent in 1947 the highest. Not all stamps 
purchased by the board in a given year, however, were necessarily sold that 
year to licensees and permittees. Thus the annual variations in total cost of 
stamps have no special significance. At the same time, the decline from 2.2 

per cent in 1949 to 1.3 per cent in 1950 does reflect a saving. The use of 
stamps for the payment of beer gallonage taxes was discontinued October 1, 
1949, and no beer tax stamps were purchased in calendar 1950. It appears 
that an annual saving of some $6, 000 was realized the first year after this 
change in procedure. Whether or not the increasing cost of printing distilled 
spirits stamps will eventually absorb this saving remains to be seen. 
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TABLE AB-7 

Cost of Tax Stamps, Calendar Years 1937-1950 

YEAR 
Total Liq- 
uor Board 
Expenditures 

Expenditures 
for Tax 
Stamps 

Per Cent 
Expenditure 
for Stamps 

1937 $ 9 73 ,944  $ 23,132 Z. 3 

1938 964,172 16,905 1.7 

1939 823,376 14,601 1.7 

1940 757,359 11,471 1.5 

1941 801,626 22,684 2.8 

1942 910,423 22,537 2.4 

1943 825,288 7,925 0.9 

1944 750,150 21,516 2.8 

1945 807,010 21,697 2.6 

1946 862,749 20,364 2.3 

1947 972,045 33,060 3.4 

1948 1,001,218 .! 25,869 2.5 

1949 1,078,575 24,380 2.2 

1950 1,163,548 15,945** 1.3 

TOTAL $ 	14,113,041* $ 	266,141* (Av. ) 1.9 

* 	Total may not equal sum of components due to unding. 
** Distilled spirits stamps only. 

SOURCE: Annual Reports of Texas Liquor Control Board, 1937-1950. 
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Comparison of Rates 

A comparison of alcoholic beverages tax rates is difficult to present 
in brief and meaningful form. The classification of the various beverages 
for tax purposes varies greatly and the graduation of rates is based upon 
alcoholic content by weight in some states, and in its content by volume or 
proof in others. Also, some states levy additional or temporary taxes; 
several collect sales, use, or transaction taxes on alcoholic beverages sales 
in addition to the ordinary excise and license taxes. This variation of classi-
fication by type and alcoholic content and the imposition of different forms of 
taxation means that severe limits exist upon a practicable comparison of 
rates on a precise basis. The fact that some liquor-manufacturing states, 
like Kentucky, impose something resembling a production tax on liquor 
further complicates the complex rate picture. 

However, some indication of the tax rates of the several states can be 
given. Table AB-8 sets out the state taxes on liquor; Table AB-9 presents the 
tax rates on beer. A brief textual comparison of the taxes on light still wines 
(those containing 14 per cent or less alcohol by volume) and heavy still wines 
(those containing 14 to 24 per cent alcohol by volume) is also presented. This 
sample of tax rates should present a general picture of the rates in the 
various states. 
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TABLE AB-8 

Excise Taxes per Gallon of Distilled Spirits, 1950 

(Generally as of December 31) 

Less than $1.00 $1.00 - $1.50 $1.50 - $2.00 $2.00 or More 

1 
California* 	. 80 Arizona * 	$1.20 Colorado 	$1.60 Arkansas*$2.50 

Missouri 	. 80 Connecticut* 1.00 Louisiana 	1.58 Florida 1.92 - 

3.84 

Nevada 	. 80 Delaware . 75 to 1.00 New Jersey 1.50 Indiana* 	2.00 

South Dakota*. 75 Georgia 	1.00 New Mexico*1. 20- 
2.00 

Massa- 	2. 25 

chusetts 

Illinois * 	1000 New York 	1.50 Minnesota 	2.75 

Kansas 	1.00 N. Dakota 	1.90 - 
3.45 

Kentucky 	1.28 2 S. Carolina 2.72 

Maryland * 	1.25 km-lessee 	2.00 

Nebraska 	1.00 Wisconsin 	2.00 

Rhode Island* 1.00 

Texas 	 1.408 

1 

NOTE: Rates shown are not strictly comparable because of temporary taxes, 
enforcement levies, and variations in definitions. Monopoly states and 

certain others are omitted because of non-comparability. 

* Also levy sales taxes. 

1 Plus wholesalers' tax @ 25 cents per case 

2 Plus 5 cents per gallon for production and importation and 5 cents per case for 

wholesalers. 

SOURCE: Commerce Clearing House, Tax Systems, Twelfth EditiTennessee and 
"Supplement to Twelfth Edition of Tax Systems, " January 1, 1951. 
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TABLE AB-9 

State Excise Tax Rates on Beer, 1950 

(Per 31 gal. Bbl. , over 3. 2% Alcohol) 

1. South Carolina 	$13.95 25. Minnesota $ 	2.20 
2. Mississippi 	 13.23* 26. Massachusetts 2.00 

3. Lousiana 	 10.00 27. South Dakota 2.00* 
4. Georgia 	 9.00 28. Kentucky 1.50 
5. North Carolina 	 7.50* 29. New Mexico 1.50* 

6. Florida 	 7.44 30. Texas 1.364 
7. Oklahoma (3.2%) 	 7.00 31. Oregon 1.30 
8. Arkansas 	 5.00* 32.  Michigan 1.25* 

(32 gal. ) 33.  Illinois* 1.24 

9. Maine 	 4.96 34.  Nebraska 1.24 
(Imported: 35.  New Jersey 1.03 
domestic 	 1.65) 36.  New York 1.03 

10. Vermont 	 4.65 37. Connecticut 1.00* 
11. Utah 	 4.00* 38. Delaware 1.00 
12. Tennessee 	 3.40 39. Montana 1.00 
13. Alabama 	 3.31 40. Rhode Island 1.00* 
14. Idaho 	 3.10 41. Washington 1.00* 
15. Kansas 	 3.10 42. Wisconsin 1.00 
16. Virginia 	 3.10 43. Colorado . 93 
17. New Hampshire 	 3.00 44. Maryland . 93* 
18. West Virginia 	 2.75* 45. Nevada .93 
19. Ohio 	 2.50* 46. California . 62* 
20. Indiana 	 2.48* 47. Missouri . 62 
21. Iowa 	 2.48* 48. Wyoming .62 
22. North Dakota 	 2.48* 
23. Pennsylvania 	 2.48 
24. Arizona 	 2.32* 

* Also levy sales taxes. 

SOURCE: Commerce Clearing House, Tax Systems, Twelfth Edition, 
1950, and "Supplement to Twelfth Edition of Tax Systems, " 
January 1, 1951. 
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Distilled Spirits 

Table AB-8 indicates the range in taxes on distilled spirits. Of the 
29 states shown, 14 levy lower and 14 levy rates higher than the Texas rate of 
$1.408. In four states -- Florida, Minnesota, North Dakota, and South 
Carolina -- the rates are almost twice those levied in Texas. South Dakota col-
lects a tax slightly more than half that collected in Texas. Most rates range 
from $1.00 through $1. 50. Thus the Texas rate on distilled spirits is about the 
median. 

Light Still Wines 

The Texas rate on light still wines, 11 cents per gallon, is generally 
lower than in the majority of states. 188  Of 29 states tabulated, 7 have lower 
rates, 1 has the same, and 20 have higher rates. Three states -- Florida, 
Georgia and South Carolina -- have rates almost nine times as high as Texas. 
Most of the states, 22, have rates below 30 cents per gallon. Seven states have 
rates of 10 cents or less, and 17 have rates of 20 cents or less. Thus the Texas 
rate on light still wines falls in the lower quarter of the 29 states included. 

Heavy Still Wines 

The Texas rate on heavy still wines is, when compared with those of 28 
other states, generally higher than in 10 states and lower than in 18 states. 
Thus it falls in the lower one-third of the states included. Two states, Georgia 
and Indiana, have rates nine time the Texas rate. More than half the states, 17, 
have rates of 25 cents or less. Viewed in this perspective, the Texas rate of 
22 cents per gallon is not unusually low. 

Beer 

State gallonage tax rates on beer are more accurately comparable than are 
rates on other alcoholic beverages. Too, all states levy taxes on beer, whereas 
sale of distilled spirits and wine is prohibited in two states and some monopoly 
states levy no gallonage taxes on distilled spirits and wine. 

Table AB-9 shows state tax rates on beer. They vary from $13.95 per 
31-gallon barrel in South Carolina to $0.62 in California, Missouri, and Wyoming. 
Twenty-nine states levy a rate higher than that collected in Texas, and 18 states' 
rates are lower. Six states collect less than $1 per barrel; 15 states collect from 
$1 through $1.50; nineteen states impose rates from $2 to $5; and 8 states levy 
$5 or more per barrel. The Texas rate, $1, 37 per barrel, though more than 
double the lowest, is only one-tenth the highest. Thus Texas collects considerably 
less per barrel of beer than most states. 

188 The data upon which the discussion of tax rates on light still and heavy still 
wines is based are drawn from Commerce Clearing House, Tax Systems, 
Twelfth Edition, 1950, and "Supplement to Twelfth Edition of Tax Systems, " 
January 1, 1951. 	 293 



Federal Alcoholic Beverage Excise and License Tax Rates 

Factors influencing total revenues from alcoholic beverage taxes include 
federal excise and license rates. 189  The federal tax rate of $10.50 per gallon on 
distilled spirits is some $6 more than the highest state rate (Florida and North 
Dakota) and $9 more than the Texas rate. The federal rate on light still wines 
is lower than those in 15 of the 29 states included in this discussion. It is higher 
than in 14 states. The federal tax rate on heavy still wines is exceeded by those 
of only 6 of the 29 states. It is three times the Texas rate. 

The federal tax rate on beer, $9 per gallon, is lower than three state 
rates -- those of South Carolina, Mississippi, and Louisiana, and equal to that 
of Georgia. Thus it is higher than the rate in 44 states and is about seven times 
the Texas rate. 

No accurate comparison can be made as to federal license tax rates. 
However, the federal government collects only about one-sixth as much revenue 
from license fees as do all 48 states. 

State License Taxes 

No attempt is made to present a comparison of state license tax rates be-
cause of wide variations in the number and types of licenses and permits used. In 
fact, the permit and license fee pattern of each state seems sui generis. Thus, 
it seems impracticable to make even general observations. 

However, some observations may be made relative to Texas licenses and 
permits. The number of Retail Dealers' Off-premise Licenses has shown the most 
rapid increase, more than 400 per cent since 1946. Number of Retail Dealers' 
On-premise Licenses has also shown marked increase -- from 1,046 in 1946 to 
4, 324 in 1950, or a 250 per cent increase. Conversely, the number of package 
stores has decreased from 4, 708 in 1946 to 3, 656 in 1950; Wine and Beer 
Retailers' Permits have increased slightly. The total number of licenses and 
permits for 1950 is only 41 per cent greater than the number in effect in 1946, 
and total license and permit revenues were only two per cent higher in 1950. They 
were from 17 to 20 per cent lower than 1946 figures in 1947, 1948, and 1949. 

189 
Federal license and gallonage tax rates are given in Commerce Clearing 
House, Federal Tax Guide, 1951,p. 233 and "Revenue Act of 1951, 82d 
Congress, 1st Session, " (St. Paul, Minn.: West Publishing Co. , 1951), 
Part V, secs. 451,452; and 453, pp. 2841-2845; Part VI, sec. 461, 
p. 2846. 
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Revenues 

Revenue from alcoholic beverage taxes in Texas has never accounted 
for more than 8 1/2 per cent of total state tax, license, permit, and fee revenue. 
The percentage has varied from that high in 1945 to a low of 4.5 per cent in 1949; 
it increased steadily from 1936 until 1945, when it reached a peak, declined 
through 1949, and increased slightly in 1950. Beer excise and liquor stamp taxes 
have consistently accounted for the major portion of alcoholic beverage taxes. In 
1950, only about 7 per cent of total liquor revenue was received from license and 
permit fees. 

Per capita collections from these taxes in Texas were $2. 16 in 1950, as 
indicated in Table AB -10. Only five other "wet" states and the two dry states 
had lower per-capita collections for that year. They were Missouri, Nebraska, 
New Mexico, North Carolina, and Rhode Island, and the two dry states of 
Mississippi and Oklahoma. These states being "dry," collect alcoholic beverage 
taxes only on 3.2 beer and non-intoxicating wines. Several factors help explain, 
to a certain extent, Texas' unusually low per-capita collections. Approximately 
half the geographic area of Texas is dry and some 60 per cent of the population 
lives in dry territory. States for which percentages of the population living in 
dry areas were available, are given in Table AB-10. Most states also levy pro-
duction taxes on alcoholic beverages, and these produce unusually high revenues 
in states where the beverage industry is concentrated. Rates, too, of course, 
determine per-capita collections. California, for example, with low rates on all 
alcoholic beverages, had a per-capita collection of $2.27 in 1950. Florida and 
South Carolina, with high rates, had per-capita collections of $8. 60 and $6. 77 
respectively. The consumption pattern, too, obviously affects tax revenues. 
Southern and Southwestern states, as a general rule, have lower per-capita 
collections than do Northern, Midwestern, and Northeastern states. Federal per 
capita collections were $16. 24 in 1950. Federal alcoholic beverage taxes col-
lected in Texas exceeded state collections by slightly more than one million 
dollars. 

It must be remembered that local units of government also collect 
alcoholic beverage taxes in most states. Available statistics, however, are so 
incomplete or indefinite as to make any possible comparisons meaningless. 

The decline in total alcoholic beverage revenues in Texas for 1947, 1948, 
and 1949 was not peculiar to Texas. Total national expenditures for alcoholic 
beverages, including public revenues, reached a peak of $9. 6 billion in 1947, 
only $140 million more than in 1946, and declined in 1948 and 1949. 1 " They rose 
slightly in 1950. The greatest decline in expenditures was for distilled spirits. 
Expenditures for beer reached a peak in 1948 and declined slightly the next two 
years. 
190 U. S. Department of Commerce, Office of Business Economics, news 

release, OBE-502, Comm. --DC--11950, dated June 28, 1951. 
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TABLE AB-10 

Federal and State Alcoholic Beverage Tax Revenue, Fiscal Year Ending 1950* 

STATE 
State Tax 
Collections Population % Dr 

Per 
Capita 

Federal Tax 
Collections 

Alabama $ 12,636,389 3,061,743 58.7 $ 4.12 223,372 

Arkansas 5,423,377 1,909,511 33.3 2.84 230,199 

Arizona 2,080,340 749,587 0.0 2.77 1,383,760 
California 24,063,756 10,586,223 0.0 2.27 154,903,412 
Colorado 4,269,243 1,325,089 4.4 3.22 6,992,603 

Connecticut 8,401,881 2,007,280 2.1 4.18 11,650,618 

Delaware 1,050,429 318,085 - 3.30 689,317 

Florida 23,838,160 2,771,305 18.1 8.60 5,152,882 
Georgia 10,491,124 3,444,578 62.2 3.04 1,291,872 

Illinois 24,309,962 8,712,176 13.3 2.79 272, 155,457 
Idaho 3,943,511 588,637 0.0 6.69 555,423 

Indiana 17,054,864 3,934,224 0.0 4.33 332,210,434 

Iowa 12,116,544 2,621,073 0.0 4.62 6,596,335 
Kansas 5,554,618 1,905,299 - 2.91 2,212,501 

Kentucky 10,875,600 2,944,806 56.2 3.69 411,936,971 

Louisiana 16,938,027 2,683,516 19.6 6.31 25,950,433 

Maine 6,566,444 913,774 30.2 7.18 293,849 
Maryland 5,983,268 2,343,001 10.0 2.55 165,338,30P 
Massachusetts 21,961,966 4,690,514 5.1 4.68 38,428,425 

Michigan 37,892,283 6,371,766 - 5.94 62,102,269 

Minnesota 13,577,801 2,982,483 18.2 4.55 22,998,857 

Mississippic- 2,76,785 2,178,914 - 1.09 202,366 

Missouri 7,084,543 3,954,653 - 1.79 66,704,847 

Montana 4,884,763 591,024 - 8.26 1,561,674 

Nebraska 2,770,995 1,325,510 0.2 2.09 7,693,810 
Nevada 510,376 160,083 0.0 .3.18 219,433 

New Hampshire 4,359,147 533,242 12.5 8.17 78,662 

New Jersey 15,255,575 4,835,329 2.5 3.15 75,133,135 
New Mexico 1,383,919 681,187 6.2 2.03 56,399 

New York 68,584,159 14,830,192 0.5 4.62 212,345,402 
North Carolina 8,541,376 4,061,929 74.1 2.10 857,094 

North Dakota 3,273,487 619,636 0.0 5.28 138,976 

Ohio 49,033,565 7,946,627 8.4 6.17 107,067,117 
Oklahoma\Q- 4,797,900 2,233,351 - 2.14 552,651 

Oregon 10,794,307 1,521,341 0.5 7.09 3,669,753 
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Table AB-10 (Cont'd) 

STATE 
State Tax 
Collections population Dry Dry 

Per 
Capita , 

Federal Tax 
Collections 

Pennsylvania $ 	89,902,363 10,498,012 - 8.56 268,573,008 
Rhode Island 1,698,469 791,896 0.9 2.14 6,206,402 
South Carolina 14,349,381 2,117,027 0.0 6.77 379,644 
South Dakota 3,003,544 652,740 - 4.60 67,903 

Tennessee 8,120,977 3,291,718 68.0 2.46 4,036,735 

Texas 16,673,292 7,711.194 52.7 2.16 17,627,852 
Utah 4,252,088 688,862 0.0 6.17 1,249,596 
Vermont cent,513 377,747 35.7 7.27 175,807 
Virginia 22,496,756 3,318,680 11.1 6. 77 3,868,058 
Washington 16,973,926 2,378,963 0.7 6.71 18,140,474 

West Virginia 9, 953, 805 2,005,552 8.8 4.96 623,563 

Wisconsin 15,116,073 3,434,575 5.8 4.40 96,834,034 
Wyoming 1,138,480 290,529 0.0 3.91 520,033 

Exclusive of import duties 

Percentage of population living in dry areas as of January 1, 1946. 

Includes Washington, D. C. 

Non-intoxicating beer and wines only 

Includes Alaska 

SOURCE: State revenue, "Supplement to Twelfth Edition of Tax Systems, " 
January 1, 1951, Commerce Clearing House. Population and 
Federal Revenue, "Public Revenues from Alcoholic Beverages, " 
Distilled Spirits Institute, Washington D. C. , 1951. Figures 
for per cen .L dry from "Liquor Control, " Kansas Legislative 

Council, Publication No. 158, January 14, 1949, Tables I and II, 

pp. 2-3 . 

297 



Since the major portion of alcoholic beverage revenue comes from 
distilled spirits, the abrupt decline in expenditures for this commodity was 
reflected in tax collections. 

Revenues in Monopoly States 

It is interesting to note that of the 27 states with per-capita collections 
in excess of $3. 90, 17 are monopoly states. These states are concentrated in 
the northern half of the United States, both east and west, with only Alabama in 

the southern part employing the state monopoly system. The sale and distri-
bution of beer is generally excluded from such systems. When making 
comparisons on the basis of per-capita revenues between monopoly and non-
monopoly states, the various factors which affect alcoholic beverage tax revenue 
must be considered. 

Refunds and Discounts 

Considering total gross revenue, alcoholic beverage tax refunds have 
been relatively low, never accounting for more than 1. 63 per cent. (See 
Table AB-11). In 1942, they were only .08 per cent of total revenues. This 
fact is probably attributable to the strict provisions regarding refunds and the 
fact is imposed on a relatively non-perishable commodity. 

Discounts of two per cent of the face value of individual liquor tax 
stamp purchases in excess of $500 have been permitted since 1941, and such 
discounts have almost equalled two per cent of total stamp sales each year. 

(Table AB-12). Apparently only .04 of one per cent of liquor tax stamp sales 
were in amounts less than $500 in 1942. The largest number of sales in 
quantities of less than that amount were made in 1944. This discount un-
doubtedly encourages purchases in sizable quantities and lessens bookkeeping 
expense. Since its inauguration, it has apparently served this purpose 
effectively. Another argument usually presented to justify stamp discounts is 
that they compensate the affected taxpayers for the cost of affixing stamps. 
This justification has been discussed extensively in connection with cigarette 

1 tax stamps. 

191 A Survey of Taxation in Texas: Part II - Analysis of Individual Taxes 
[Austin:Texas Legislative Council, Staff Research Report No. 51-8, 
1951), pp. 15-16. 

298 



TABLE AB-11 

Alcoholic Beverage Tax and License Refunds, Calendar years, 
1940 - 1950 

Total 
Gross 
Revenue 

Tax & 
License 
Refunds 

Per 
Cent 
Refunded 

1940 $ 7, 142, 581 $ 	16 -- 
1941 9, 036, 200 11, 809 . 10 
1942 10, 505,258 9,211 . 08 
1943 10, 638, 060 8 , 182 . 07 
1944 12, 706, 296 53, 187 . 41 
1945 14, 584, 823 41, 	131 . 28 
1946 17, 377, 265 45, 262 . 26 
1947 14, 902, 392 243, 703 1 . 63 
1948 14, 651, 813 105, 252 . 71 
1949 14, 246, 827 192, 527 1.35 
1950 17, 632, 448 60, 080 . 34 

TOTAL $143, 423, 963 $770, 360 Av. . 53 

1 . 

SOURCE: Annual Reports of the Texas Liquor Control Board, 

1940-1950. 
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TABLE AB-12 

Discounts on Liquor Stamp Sales, Calendar Years 1942 - 1950 

Year Value of Liquor 
Stamps Sold 

Liquor Stamp 
Discounts 

Discounts as 
a Per Cent of 
Total Value 

1942 $ 6,309,358 $ 	123,735 1.96 

1943 6,359,959 121,820 1.91 

1944 8,322,931 158,059 1.89 

1945 9,753,447 187,409 1.92 

1946 12,055,649 233,345 1.93 

1947 8,883,496 171,639 1.92 

1948 8,434,487 163,913 1.94 

1949 8,427,316 160,589 1.90 

1950 10,209,245 194,489 1.90 

SOURCE: Annual Reports of the Texas Liquor Control Board, 1942 - 1950. 
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SECTION 6 -- SUMMARY AND PROBLEM AREAS 

The preceding discussion of alcoholic beverage taxes indicates that they 
have had a very long historical development in Texas, beginning in the days of 
the Republic. Although they were levied chiefly in the form of license fees 
until the adoption of state prohibition, both gallonage and license taxes have 
been used since 1935. During the last fifteen years, procedures have undergone 
almost constant revision to meet the demands of taxation and regulation, which 
was largely in the hands of local officials prior to the creation of the Texas 
Liquor Control Board. It is probable that neither tax nor regulatory procedures 
have reached their ultimate development. The operation of the Liquor Control 
Act and its enforcement have, nevertheless, reached a high degree of effective-
ness. Because this discussion has been concerned chiefly with taxation, an 
attempt has been made to deal with regulatory aspects of the control act only as 
they affect taxes and revenues. 

This section is intended to highlight some of the more important and 
apparent problems which have been disclosed in the preceding discussion and to 
set out some readily apparent approaches toward their solution. As mentioned in 
the Introduction to this volume, in delineating the problem areas it is not intended 
to indicate that a change is either desirable or undesirable, and in reporting al-
ternate approaches, no effort has been made to evaluate their desirability or 
practicability. The function of this section is to assist any legislative consideration 
of this tax. 

The apparent problem areas are: 

(1) Lack of clear statutory organization and inconsistencies among 
provisions of the control act. 

(2) The difference between state and federal import allowances. 

(3) The use of stamps in the collection of distilled spirits, wine, and 
malt liquor gallonage taxes. 

The Liquor Control Act 

Since its enactment in 1935, the Liquor Control Act has been amended 
considerably. Most amendments have been added to meet immediate needs for 
changes in enforcement, omissions in prior acts, or increases in tax rates. 
Apparently because it is easier to secure passage of a single amendatory act 
containing all proposed changes in a new section, unrelated matters have often 
been grouped together. The result is a disorganized statute which must be 
intensively studied to locate all provisions governing a specific subject. The 
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The sections dealing with the printing and distribution of liquor and prescription 
tax stamps are one example of this disorganization. The ambiguities in penalty 
provisions have also been discussed; it is probable that other conflicts have not 
been reconciled simply because they have gone unchallenged. 

Although it appears certain that tax administration and alcoholic 
beverage control are not lacking in effectiveness because of this difficulty, the 
work of the Liquor Control Board personnel and the orientation of licensees and 
permittees could be appreciably simplified. In a reorganization of the act, the 
present structural division between permit and lic ense procedures for distilled 
spirits and beer might be retained, but definitions, enforcement powers, 
penalties, local option election procedures, tax rates and marketing practices 
might be treated independently of permits and licenses. A logical arrangement 
of the various provisions would also be desirable. 

"Personal User" Importations 

While the difference between the import allowance of the federal and 
state law probably does not pose a major tax and enforcement problem, it may 
deserve attention. As explained earlier in section 3, Texas permits the 
importation of no more than one quart of distilled spirits and wine and of no 

more than 24 12-ounce bottles of beer and requires that the tax be paid. The 
federal government, on the other hand, allows the importation, tax free, of 
one gallon of any combination of alcoholic beverages. No pervading evils are 
produced by this difference, but the ill will of residents of other states who, 
aware only of the federal law, have three of their four quarts of imported liquor 

confiscated by board inspectors is not the only result. Besides the time bridge 
inspectors spend in explaining the Texas law, time is spent in replying to 
letter complaints received at board headquarters. Paralleling state and federal 
import allowances would permit the diversion of these efforts to other liquor tax 
and enforcement purposes. The ill will engendered among purchasers from 
ether states and sellers in Mexico is difficult to measure and is hard to assign 
proper importance. 

Increasing the Texas "personal user" import allowance from one quart of 
distilled spirits and wine to that permitted under federal law would also affect 

revenues. If this change were made, it is probable that some non-residents 
would bring across the international border four quarts instead of one quart of 
liquor. This would mean that in some cases, at least, Texas would collect a tax 
on three additional bottles of liquor which would not otherwise be purchased so as 
to be taxed by Texas. Texas presently derives some income from the sales of 
liquors confiscated because of its present import allowances. Whether any addi-
tional gallonage tax revenues resulting from a change in import allowances would 
significantly exceed that now obtained from the sales of liquor confiscated under 
these circumstances cannot be estimated upon available data. 
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If consideration is given to increasing the import allowance to agree with 
the federal, attention should be given the impact such a change would have upon 
liquor regulation. It should be remembered that a large part of the state is dry 
and the possession of more than one quart of alcoholic beverages in dry territory 
constitutes prima facie evidence that it is possessed for resale. How could an 
import allowance of one gallon of liquor be fitted with this presumption? Would 
not the expressed will of the dry counties on the borders of the state be partially 
negated by permitting import of a gallon instead of a quart from adjacent states 
and Mexico? A possibility would be to increase the import allowance only for 
those beverages crossing the international border and retain the present allow-
ance for liquor brought in from adjacent states; but whether this distinction would 
be proper is not certain. Another solution might be the use of a different color 
stamp to indicate tax payment on liquor; brought across the Mexican border; this 
would permit continued application of the one quart presumption and aid liquor 
control. However, the increased cost of stamps, though not a large item, might 
consume a sizable portion of any increased tax revenues resulting from the change. 

The change in the import allowance would probably not result in any serious 
diversion of consumer purchasers into adjacent states. All these states have "fair 
trade" laws permitting resale price maintenance. Tax rate differentials, also, 
would seem to discourage out-of-state purchases; Oklahoma is dry; Louisiana and 
New Mexico rates are higher than Texas rates; and Arkansas rates are approxi-
mately the same as those in Texas. With regard to the Mexican border, this 
situation may be different. Because there would be no federal excise tax or for 
other economies, persons along the Texas-Mexico border might buy a significant 
quantity of their alcoholic beverages in Mexico, to the detriment of the Texas 
alcoholic beverages concerns in that area. Though not of state-wide impact, this 
aspect of the problem also deserves consideration. 

Collection Methods 

It is perhaps too early to evaluate fully the results of the change from beer 
tax stamps to the present report or inventory method for collecting beer taxes. 
Some saving has already been realized, however, and evidently neither revenues 
nor regulation have been adversely affected. 

In view of the apparent success of this collection method for beer, some 
consideration of the present stamp method for collection of distilled spirits, 
wine, and malt liquor taxes is perhaps warranted. A change to the use of reports, 
with monthly payments, would have two immediate results insofar as revenues are 
concerned. First, the cost of printing stamps would be eliminated. This item 
amounted to only $15, 945 in 1950 and is relatively insignificant. Second, there 
would be no further need for discounts to stamp purchasers. Unlike printing costs, 
considerable revenue -- $194,489 in 1950 -- is involved in discounts. Detailed re-
ports and records which could possibly be utilized for tax audit purposes with 
little change are not required from those responsible for payment of these taxes. 
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As to interstate shipments arriving in Texas, the exchange of reports now 
practiced by the various state liquor control agencies would continue to 
contribute to effective tax enforcement and would assure coverage of liquor 
manufactured in other states. A third cost which might be reduced is that now 
represented by administrative personnel supervising stamp sales. However, 
no real gain might be realized in this area because increased audit requirements 
might absorb any saving. Several states, notably New York and California, have 
employed a reporting system for the payment of distilled spirits and wine 
gallonage taxes for a number of years, without apparent loss of revenue. A 
study of their collection methods might reveal procedures which could be 
advantageously utilized in Texas. 

This discussion of the revenue increases to be realized through a change 
in the collection method ignores the control aspects of alcoholic beverage stamps. 
It may be that the use of stamps is primarily justified by their contribution to 
effective regulation. Undoubtedly, stamps do simplify the task of enforcement 
personnel in discovering beverages on which taxes have not been paid. Adequate 
report and audit procedures might minimize this difficulty. 

The federal government too, makes available to the Liquor Control Board 
the names of purchasers of federal strip stamps and thus contributes to the 
discovery of stills illegal under the Texas statute, which sometimes are licensed 
by their owners under federal law to avoid being charged with federal offenses. 
Though this arrangement does not assure discovery of operations that are illicit 
under both federal and state law, it could continue to be utilized in the absence of 
tax stamps. At any rate, stamps would probably still have to be employed at 
ports of entry for imported beverages, but discounts do not enter into these 
collections. 

Although not directly related to taxation of alcoholic beverages, one other 
matter should perhaps be noted. Recently there has been an increase in "private 
clubs." These clubs provide their members with 'set-ups" and cocktail mix to 
which is added liquor from the member's supply, either stored in a rented 
locker situated on the premises or brought with him to the club . If the carefully 
formulated arrangements are carried out, these clubs do not transgress the law. 
However, the spread of this arrangement for the consumption of liquor may 
mean that the Legislature will be asked to examine whether the spirit of liquor 
control is being complied with in this situation. In any legislative deliberation, 
attention should probably also be given to the tax aspects of this situation. 

In Conclusion 

The pattern of alcoholic beverage taxation in Texas has been influenced by 
the nature of the business and the social environment in which it operates. Con-
siderable effort has been expended on regulation of alcoholic beverages by both 
government and society. Taxation on the basis of quantity sold is a relatively 
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recent development, but has proved a productive source of revenue. Pre-
cluding rate changes, revenue from this source depends chiefly on con-
sumption patterns which are determined by various factors. Perhaps the 
two principal factors affecting consumption are the status of local option pro-
hibition throughout the state and the level of prosperity. 
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